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CANADA
The Indigenous peoples of Canada are collectively referred to as “Aboriginal peoples”. The Constitution Act, 1982 of Canada recognizes three
groups of Aboriginal peoples: Indians, Inuit and Métis. According to the
2011 National Household Survey, 1,400,685 people in Canada had an
Aboriginal identity, representing 4.3% of the total Canadian population.
851,560 people identified as a First Nations person, representing 60.8%
of the total Aboriginal population and 2.6% of the total Canadian population.
First Nations (referred to as “Indians” in the Constitution and generally registered under Canada’s Indian Act) are a diverse group, representing more than 600 First Nations and more than 60 languages. Around
55% live on-reserve and 45% reside off-reserve in urban, rural, special
access and remote areas. The Métis constitute a distinct Aboriginal nation, numbering 451,795 in 2011, many of whom live in urban centres,
mostly in western Canada.
Canada’s Constitution Act, 1982 recognizes and affirms the existing
Aboriginal and Treaty rights of Aboriginal peoples. The Supreme Court
has called the protection of these rights “an important underlying constitutional value” and “a national commitment”. Canada’s highest Court has
called for reconciliation of “pre-existing aboriginal sovereignty with assumed Crown sovereignty”.1 Canada has never proved it has legal or de
jure sovereignty over Indigenous peoples’ territories, which suggests that
Canada is relying on the racist doctrine of discovery.2
In 2010, the Canadian government announced its endorsement of the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), which was adopted by the UN General Assembly in September
2007. This decision comes as a reversal of Canada’s earlier opposition to
the Declaration, which it had pursued together with Australia, the USA
and New Zealand, and who have all since revised their attitude towards
the UNDRIP. Canada has not ratified ILO Convention No. 169.
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2014 is most noted for the historic Supreme Court decision, Tsilhqot’in Nation v
British Columbia,3 affirming Aboriginal title to traditional lands – including rights to
own, benefit from and determine future use of these lands. This decision marked the
first time a Canadian court has provided legal recognition to Indigenous land title
based on the Indigenous Nation’s traditional use and control of the lands. In opposition to the Supreme Court decision and the efforts of Indigenous peoples and their
allies, the federal government of Canada has intensified its efforts to undermine
Indigenous peoples’ human rights both domestically and internationally. The government remains hostile to the UN Declaration on the Rights of Indigenous Peoples,
despite its 2010 endorsement (see also The Indigenous World 2011).

Tsilhqot’in Nation victory
On 26 June, the Supreme Court of Canada unanimously recognized the right of
the Tsilhqot’in people to own, control and enjoy the benefits of approximately
2,000 km2 of land at the heart of their traditional territory in central British Columbia (see The Indigenous World 2014 for an introduction to the SCC hearing). This

50

IWGIA – THE INDIGENOUS WORLD – 2015

decision marks the first time that a Canadian court has affirmed the land ownership of a particular Indigenous Nation, rather than relying on negotiations to address land rights.
Responding to the landmark decision, the Tsilhqot’in Nation said, “The Supreme Court of Canada’s ruling ends a long history of denial and sets the stage
for recognition of Aboriginal title in its full form.”
The legal principles articulated in the Court’s decision are widely applicable
and should be adopted as part of a principled framework for the recognition of
Indigenous land rights in Canada. Indeed, this jurisprudence could be used by
Indigenous peoples in other countries. Highlights of the decision include:
•

•

•

•

•

Aboriginal title confers ownership rights including “the right to decide how
the land will be used; the right of enjoyment and occupancy of the land;
the right to possess the land; the right to the economic benefits of the
land; and the right to pro-actively use and manage the land,” 4 as well as
the “right to control” the land.5
The doctrine of terra nullius “never applied in Canada.” 6 The Court affirmed that Indigenous peoples exercised rights to control, use and benefit from their lands prior to the arrival of Europeans and that the assertion
of European sovereignty in British Columbia did not extinguish this “independent legal interest”.7
The Court repeatedly emphasized the constitutional requirement of obtaining Indigenous peoples’ “consent”.8 The right to “control” title land
“means that governments and others seeking to use the land must obtain
the consent of the Aboriginal title holders”.9 If the Aboriginal group does
not consent to the use, “the government’s only recourse is to establish
that the proposed incursion on the land is justified under s. 35 of the
Constitution Act, 1982 ”.10
In regard to federal and provincial governments, “incursions on Aboriginal
title cannot be justified if they would substantially deprive future generations of the benefit of the land”.11
The Court rejected assertions by the province that Indigenous title lands
are necessarily limited to small tracts of continuous intensive use. Instead, the Court found that Indigenous societies that historically exercised control over large territories could establish ongoing title to these
lands.12
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The “Crown had... a legal duty to negotiate in good faith to resolve land
claims”.13 “The governing ethos,” the Court said, “is not one of competing
interests but of reconciliation.”14 Further, “What is at stake is nothing less
than justice for the Aboriginal group and its descendants, and the reconciliation between the group and broader society.”15
Finally, the Court cautioned, “if the Crown begins a project without consent prior to Aboriginal title being established, it may be required to cancel
the project upon establishment of the title if continuation of the project
would be unjustifiably infringing. Similarly, if legislation was validly enacted before title was established, such legislation may be rendered inapplicable going forward to the extent that it unjustifiably infringes Aboriginal
title.” 16

Indigenous Peoples and their allies have celebrated this ruling as a “game-changer”.17 Government and industry have been slower to respond. The federal government had not yet engaged with the Tsilhqot’in Nation in any constructive manner
by the end of the year. The province of BC was urged to meaningfully work with
Indigenous peoples on the eve of a significant gathering of provincial government
and First Nations leaders.18

Report of the Special Rapporteur on the rights of indigenous
peoples
Former UN Special Rapporteur James Anaya visited Canada in the fall of 2013
(see The Indigenous World 2014) and his report was presented to the Human
Rights Council in 2014.19 Key conclusions of Anaya’s report echo concerns raised
repeatedly by Indigenous peoples. In his conclusions, Anaya states:
Canada faces a continuing crisis when it comes to the situation of indigenous
peoples of the country. The well-being gap between aboriginal and non-aboriginal people in Canada has not narrowed over the last several years, treaty
and aboriginal claims remain persistently unresolved, indigenous women
and girls remain vulnerable to abuse, and overall there appear to be high
levels of distrust among indigenous peoples towards government at both the
federal and provincial levels.20
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Anaya’s report details ongoing challenges with regard to rights violations and
lack of implementation of the court decisions that support Indigenous peoples. He
touches on many topics that have been covered in previous issues of The Indigenous World: child welfare, murdered and missing Indigenous women, the Truth
and Reconciliation Commission, resource development and the right of free, prior
and informed consent and the need for implementation of the UN Declaration on
the Rights of Indigenous Peoples.
There has been no substantive response from the Government of Canada.
Canada is increasingly a state participating in “rights ritualism”,21 agreeing to and
participating in the visit of the Special Rapporteur in the appearance of good faith
while having no plan to seriously engage in implementing the recommendations of
the report. As described by Hilary Charlesworth: “Rights ritualism can be understood as a way of embracing the language of human rights precisely to deflect real
human rights scrutiny and to avoid accountability for human rights abuses.” 22
Indigenous peoples and their allies have welcomed the report and are using
the Special Rapporteur’s work in their own.

World Conference on Indigenous Peoples
Indigenous peoples’ and human rights organizations were outraged that the federal government used the World Conference on Indigenous Peoples as an opportunity to continue its unprincipled attack on the UN Declaration on the Rights
of Indigenous Peoples.23 After the consensus adoption of the Outcome Document, Canada was the lone state that insisted on an Explanation of Vote. Canada
then filed a two-page statement of objections, including that it could not commit to
upholding provisions in the UN Declaration that deal with free, prior and informed
consent (FPIC) since these provisions “could be interpreted as providing a veto to
Aboriginal groups”.
The notion that the Declaration could be interpreted as conferring an absolute
and unilateral veto power has been repeatedly raised by Canada as justification
for its continued opposition. This claim, however, has no basis either in the UN
Declaration or in the wider body of international law.
Much as there has been no visible engagement with the report of the Special
Rapporteur, Canada has not engaged domestically with Indigenous peoples with
any dialogue with regards to an action plan for implementation of the Outcome
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Document of the WCIP. The Coalition on the UN Declaration on the Rights of Indigenous Peoples, which is made up of Indigenous peoples’ and human rights
organizations, is engaging with the Outcome Document and exploring strategies
for advancing the recommendations, with or without the engagement of the State.

Murdered and missing Indigenous women
Indigenous peoples’ and human rights organizations have been raising awareness on the issue of murdered and missing Indigenous women and girls for many
years, with calls for a national inquiry and national plan of action.24 In May 2014,
Canada’s national police, the RCMP, published the first national statistics on the
numbers of missing and murdered Indigenous women known to police. The RCMP reported that 1,017 Indigenous women and girls were murdered between
1980 and 2012 (a rate 4.5 times higher than homicides of non-Indigenous women). As of November 2013, at least 105 Indigenous women and girls remained
missing under suspicious circumstances or for undetermined reasons.25
In August, the body of 15-year-old Tina Fontaine was pulled from Winnipeg,
Manitoba’s Red River – having been murdered and dumped into the river in a
plastic bag. The horror of the story hit the national consciousness. Media coverage, rallies and vigils took place across the country. In November, another Indigenous teen, Rinelle Harper, was found almost dead after crawling out of the
Assiniboine River (also in Winnipeg, Manitoba). Shockingly, the federal government refused to engage – the Prime Minister repeatedly denying the issue was a
“sociological phenomenon”.26 In an end-of-year interview, the Prime Minister replied to a question about whether the federal government would respond to the
call for an inquiry by saying: “It isn’t really high on our radar, to be honest.” 27

Education Act
The long-standing need to ensure equity in funding for Indigenous education was
intended to be addressed in federal legislation introduced in 2014.28 On 7 February, the federal government announced legislation, and 1.9 billion dollars of funding, with the support of the National Chief of the Assembly of First Nations. Quickly, the draft legislation, ironically titled “First Nations Control of First Nations Edu-
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cation”, was heavily criticized for, among other things, placing too much control in
the hands of the Minister of Aboriginal Affairs. On 2 May, the National Chief resigned.29 The following week, the Minister of Aboriginal Affairs put the legislation
“on hold”. The budgeted funds did not flow and Indigenous education remains
starkly underfunded. The Prime Minister insists that funds will not be released
until the Indigenous leadership agrees to the terms set by the government. As of
year-end, no progress had been made.

Review of the Comprehensive Land Claim Policy
One of Canada’s processes for addressing land rights violations is the comprehensive land claim policy (CCP). For Indigenous peoples who do not have a
Treaty or other arrangement, this is intended to be a method of redress for land
dispossession. In August 2014, the federal government unilaterally appointed a
ministerial special representative, Mr. Douglas Eyford, to develop recommendations for the reform of the CCP. The government also released an interim policy
on resolution of comprehensive claims.30 The interim policy is described by government “as a starting point for discussions with partners and outlines the Government of Canada’s current approach to the negotiation of treaties, including the
developments that have occurred since the publication of the last policy in 1986”.
However, the interim policy does not depart in any significant way from existing
policies and fails to incorporate either the standards established in the Tsilhqot’in
decision or international human rights law, including the UN Declaration on the
Rights of Indigenous Peoples. Many substantive submissions were made to Eyford by Indigenous organizations and others.31

Specific Claims Tribunal
Another form of intended redress for past violations is the specific claims process.
This process differs from the CCP as it deals with compensation not exceeding
150 million dollars for specific violations of agreements, including treaties, or the
mismanagement by the government of an Indigenous Nation’s assets.
In 2008, a Specific Claims Tribunal was established to make the process
more efficient and improve access to justice.32 In November 2014, the Tribunal
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issued its report, including grave concerns about its ability to function. Tribunal
Chair Justice Harry Slade warned:
The Tribunal has neither a sufficient number of members to address its present and future case load in a timely manner, if at all. Nor is it…assured of its
ability to continue to function with adequate protection of its independence…
Without the appointment of at least one additional full time member and several part time members…The Tribunal will fail.33
This pronouncement is another example whereby Canada appears to be engaging in rights ritualism, as described above. Canada has created a body to address
past violations yet does not give the body the resources or the independence to
function properly.
In Aundeck Omni Kaning v. Canada, the Tribunal ruled that the federal government’s negotiating position was
paternalistic, self-serving, arbitrary and disrespectful of First Nations. It falls
short of upholding the honour of the Crown, and its implied principle of ‘good
faith’ required in all negotiations Canada undertakes with First Nations. Such
a position affords no room for the principles of reconciliation, accommodation
and consultation that the Supreme Court … has described as being the foundation of Canada’s relationship with First Nations.34
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