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INTRODUCTION

On 25 September 2015, the United Nations adopted a set
of global goals to end poverty, protect the planet and en-
sure prosperity for all as part of a new sustainable develop-
ment agenda.' For Kenya, which co-chaired the UN Open
Working Group for Sustainable Development,? the goals are
crucial for the well-being of the nation as a whole but particu-
larly for its indigenous peoples.®

Inits Vision 2030, Kenya aspires to be “a globally competitive and
prosperous nation with a high quality of life by 2030 through trans-
forming itself into a newly industrialising, middle-income country
that provides a high quality of life to allits citizens by 2030, in a
clean and secure environment.™ Both the Sustainable Develop-
ment Goals (SDGs) and Kenya Vision 2030 clearly place humans
at the centre of development, in line with Article 2 of the 1986
Declaration on the Right to Development.

To end hunger, eradicate poverty and enable development for
all, Goal 7 of the SDGs and Kenya’s Vision 2030 commit to

ensuring access to affordable, reliable, sustainable and mod-
ern energy for all.® For this reason, Kenya has scaled up its
pursuit of investments in renewable energy, primarily geother-
mal and wind energy projects.

But will these renewable energy projects ensure the attain-
ment of economic, social and cultural rights for indigenous
peoples in Kenya, as guaranteed and provided by the Inter-
national Covenant on Economic, Social and Cultural Rights
1966, the African Charter on Human and Peoples’ Rights
1986,” the UN Declaration on the Rights of Indigenous Peo-
ples and Kenya’s own Constitution?

To answer this question, this report will look at how business
enterprises in the renewable energy sector are promoting and
respecting the human rights of indigenous peoples in their pro-
ject areas. @)

THE STATE DUTY TO PREVENT HUMAN RIGHTS ABUSE BY THIRD PARTIES

€6

Both the national and
county governments have
a duty to ensure respect
for and promotion of in-
digenous peoples’ rights
in areas where renewable
energy projects are being
undertaken.

This report recognises the State’s duty
under both international and national
law to prevent human rights abuses by
third parties within its territory and/or
jurisdiction. This includes business en-
terprises.® Kenya’s Constitution, for ex-
ample, provides for national values and
principles of governance that include
‘human dignity, equity, social justice,
inclusiveness, equality, human rights,
non-discrimination and protection of the
marginalised”.® The national values and
principles of governance “bind all State
organs, State officers, public officers
and all persons whenever any of them
applies or interprets the Constitution
or any law”."® Chapter Four also pro-

vides for a Bill of Rights that applies to
all law and binds all State organs.' It is
furthermore the fundamental duty of the
State and every State organ to observe,
respect, protect, promote and fulfil the
rights and fundamental freedoms in the
Bill of Rights." All State organs and all
public officers have the duty to address
the needs of vulnerable groups within
society, including marginalised commu-
nities, and members of particular ethnic,
religious or cultural groups.' Both the
national and county governments there-
fore have a duty to ensure respect for
and promotion of indigenous peoples’
rights in areas where renewable energy
projects are being undertaken.



ENERGY IN KENYA'S NATIONAL DEVELOPMENT

A geothermal power plant in Olkaria

enya envisages becoming a newly industrialising, middle-income economy by

2030." For it to achieve this vision, abundant, cheap and reliable energy will be
crucial as energy demand is expected to rise from current peak demand of 1,193.8MW
to 7,795.3MW by 2030." To meet this high energy demand, Kenya has to invest heavily
in its energy sector. Current sources of energy in Kenya include hydropower (743 MW),
fossil fuels (525 MW), geothermal (150 MW), bioenergy (30 MW), biogas (29-131 MW),
wind (5.1 MW) and solar.'

However, Kenya’s dependence on hydropower and fossil fuels is unsustainable. Accord-
ing to Kenya’s National Climate Change Response Strategy (2010),"” the use of fossil
fuels is causing climate change globally and in Kenya in particular. Consequently, Kenya
is experiencing erratic rainfall patterns that are contributing to low levels of water flow in
rivers and this is negatively impacting on hydropower production.'® The country therefore
needs to shift away from hydro and fossil fuel power generation to more sustainable
renewable energy sources — such as geothermal, wind, solar and biomass. This report
focuses on geothermal and wind energy production in the context of indigenous peoples’
rights in Kenya. O



RENEWABLE ENERGY IN KENYA

Kenya has a wind energy potential of 1,000 MW and a
geothermal energy potential of 7,000-10,000 MW.*
Kenya’s Intended Nationally Determined Contribution
(INDC) commits to an expansion of geothermal, solar and
wind energy production, other renewables and clean energy
options as climate mitigation action.?® By investing in wind
and geothermal energy, Kenya will not only be meeting its
energy needs but also its CO, emissions reduction obliga-
tions under the United Nations Framework Convention on
Climate Change (UNFCCC).2' Kenya will also gain economi-
cally through the sale of power to neighbouring countries
as part of the newly launched Africa Clean Energy Corridor
Initiative, aimed at supporting Africa’s green growth by ac-
celerating deployment and cross-border trade in renewable
power through a continuous power network that runs from
Egypt to South Africa.?2

To promote the generation of electricity through renewable
energy sources, Kenya adopted a Feed-in Tariff (FiT) policy in
March 2008.% The Feed-in Tariff allows power producers to sell
renewable energy-generated electricity to an Off-taker at a pre-
determined tariff for a given period of time. As a result of the FiT,
there has been a sharp increase in renewable energy in Kenya,
especially in geothermal, wind power, biomass and biogas.

Wind energy in Kenya

According to United Nations Energy Programme (UNEP)’s
Solar and Wind Energy Resource Assessment for Kenya,
2008, wind energy has been in use in the country since the
turn of the 20" century. However, this use has been limited
primarily to drawing water from boreholes in remote ranches
and church mission outposts. The first utilization of wind to
generate electricity was in the early 1990s through a Govern-
ment of Belgium grant to the Kenyan government to supply
power to Marsabit in the north of the country.2* In 2003, the
Ministry of Energy developed a Wind Atlas to provide inves-
tors with indicative data on the strength and location of wind
resources in Kenya.®
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UNEP’s assessment estimates that Kenya has over
90,000 sq. km of excellent wind speeds. The best wind
areas, irrespective of whether they will be economically
viable if developed, include Marsabit, Samburu, parts of
Laikipia, Meru north, Nyeri, Nyandarwa and the Ngong
hills. Other areas of interest include Lamu, offshore
Malindi, Loitokitok at the foot of Kilimanjaro and the
Narok plateau.?® Wind speeds in all these areas range
from 8-14 metres per second and are therefore able to
support commercial electricity generation.”” However,
the strong winds in Marsabit, Laisamis, Turkana and
Samburu have specifically been identified as capable of
producing over 1,000 MW of electricity.? The following
provides a description of the current wind power pro-
jects that are operational or under development.




Ngong Hills Wind Farm

Located in Ngong Hills in Kajiado County, just 30 km west of
Nairobi, the Ngong Hills Wind Farm (NHWF) has 6 Vestas
V52-850kW wind turbines? that contribute 5.1 MW to the na-
tional grid. The Ngong Hills Wind Farm is owned and operated
by the Kenya Electricity Generating Company (KENGEN).*

Kipeto Wind Energy Project

The Kipeto Wind Energy Project is located in Kipeto area,
Kajiado County, 60 km south of Nairobi.3 Although work on
the project is yet to begin, it is estimated that, once complete,
Kipeto Wind Energy Project will add approximately 100 MW
to Kenya’s national electricity grid. The project is also desig-
nated as a CDM project and is expected to remove 253,469
metric tonnes of greenhouse gases (GHG) per annum. Kipeto
Energy Limited (KEL) owns and will operate the project. KEL is
registered in Kenya but the majority shareholder is US-based

Lake Turkana Wind Power

Once operational, Lake Turkana Wind Power (LTWP) will be
the largest wind power project in sub-Saharan Africa. LTWP
will produce 310 MW of electricity from 365 wind turbines.
LTWP is located in Loyangalani district, Marsabit County, in
north-eastern Kenya. LTWP covers 40,000 acres (162 km?)®
and is owned and operated by Lake Turkana Wind Power Ltd,
a company registered in Kenya but a wholly owned subsidiary
of Netherlands-registered KP&P BV Africa.*® Other joint de-

The project is registered with the Clean Development
Mechanism (CDM) registry as a CDM project under the
UNFCCC and is expected to remove 9,941 metric tonnes
of carbon dioxide (CO,) equivalent per annum.*'

General Electric. The World Bank Group’s investment
arm, International Finance Corporation (IFC), and a Com-
munity Trust, a not-for-profit entity created for the purpose
of receiving and managing a percentage of the income
from the project for the benefit of the Maasai community,
are its other shareholders.*The Kipeto wind power project
is funded by the Overseas Private Investment Corpora-
tion (OPIC), a US public agency that mobilises capital for
private entities.**

velopment partners include Aldwych International Limited,*
Vestas Wind Systems A/S® and the Norwegian Investment
Fund for Developing Countries,* along with the Investment
Fund for Developing Countries (IFU) Denmark® and the
Finnish Fund for Industrial Cooperation Ltd (Finnfund).
LTWP is also registered as a CDM project and is expected
to remove 736,615 metric tonnes CO, equivalent per an-
num.*




Geothermal power in Kenya

Geothermal power is heat (thermal) derived from the earth
(geo).*® Kenya's geothermal resources are located in the
Rift Valley, with an estimated potential of between 7,000 and
10,000 MW spread over 14 prospective sites.* Kenya’s cur-
rent installed geothermal capacity is 350 MW.* Of these,
KENGEN produces around 302 MW and Orpower4 Inc. the
remaining 48 MW. The current installed geothermal capacity
is generated from the Olkaria geothermal area“® around Na-
ivasha. Other geothermal sites include Eburu,*” Menengai,*
Mt. Longonot, Suswa and Bogoria-Silali geothermal site in
Lake Bogoria.

The Longonot geothermal project is adjacent to the Olkaria
geothermal area and covers 132 sqg. km encompassing Mt.
Longonot and most of Mt. Longonot National Park. Longonot’s
geothermal development concession has been granted to Af-
rica Geothermal International Ltd (AGIL), a company regis-
tered in Kenya.*

The Mt. Suswa geothermal development project is located in
Mt. Suswa, astride Kajiado and Narok counties. Although work
is yet to start in Mt. Suswa, the geothermal activities will be
owned and managed by the Geothermal Development Corpo-
ration (GDC),*® a Government of Kenya-owned company. Mt.
Suswa geothermal project is expected to generate up to 400
MW once complete.! Both Mt. Longonot and Mt. Suswa geo-
thermal projects are adjacent to the Olkaria geothermal area.

The other proposed geothermal project within the greater
Olkaria area is the 70 MW Akiira geothermal project which
will be located between Olkaria, Mt. Longonot and Mt. Suswa
geothermal project sites. Akiira geothermal project is owned
by Centum (37.5%), with American firms Ram Energy and
Marine Power and Danish Frontier Markets (62.5%).% The
Bogoria-Silali geothermal field is located in Lake Bogoria and
the implementing agency is the GDC* O

Maasai village surrounded by infrastructure in Olkaria.
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RENEWABLE ENERGY PROJECTS

ON INDIGENOUS PEOPLES" LANDS

| ndigenous peoples in Africa are generally understood as no-
madic and semi-nomadic pastoralists and hunter/gatherer
communities.>* Indigenous peoples’ livelihoods, cultures and
traditions are closely intertwined with the particular ancestral
territories on which they are found. Because of a long history
of marginalisation, indigenous peoples are being negatively
impacted by projects undertaken in their territories. The Truth,
Justice and Reconciliation Commission was emphatic that
“the state’s development policies have not created the condi-
tions that would lead to qualitative improvement in the lives
of minority and indigenous communities. On the contrary, the
vast majority of development projects have deepened margin-
alisation and exclusion of minority groups”.®

The renewable energy projects found on indigenous peo-
ples’ territories in Kenya include the Ngong Hills and Kipeto
wind power projects located on the ancestral territories of the
Maasai, and the Lake Turkana Wind Power project located on
the ancestral territories of the Turkana, Randile and Borana
communities. Other potential wind energy generation sites in
Kajiado, Narok, Laikipia and in some coastal regions are also
within the ancestral territories of indigenous peoples. Most
of Kenya’s geothermal sites on the floor of the Rift Valley are
located on the ancestral territories of indigenous groups. For
example, Olkaria, Longonot and Suswa geothermal sites are in
Maasai territories while the Bogoria-Silali site is in the ancestral
home of the Endorois. Geothermal sites identified in Samburu

and Turkana counties are located in the ancestral territories of
the Samburu and Turkana communities respectively.

‘ ‘ There is clearly a large overlap between renew-
able energy projects and indigenous peoples’
territories in Kenya. As such, the renewable
energy corporations have a responsibility to
respect the rights of these communities in line
with international and national human rights

There is clearly a large overlap between renewable energy
projects and indigenous peoples’ territories in Kenya. As
such, the renewable energy corporations have a responsi-
bility to respect the rights of these communities in line with
international and national human rights instruments. The UN
Guiding Principles on Business and Human Rights place the
responsibility on business enterprises to respect the rights of
communities when undertaking projects on their lands and
territories.® Renewable energy projects in Kenya must there-
fore be designed and implemented in ways that protect and
advance the rights of indigenous peoples.

And yet are the renewable energy companies recognising and
protecting indigenous peoples’ rights in their project design and
implementation? Are there any best practices that can be bor-
rowed from their activities for use in future such projects? O

A geothermal rig being drilled in a livestock grazing area in Olkaria




THE CORPORATE RESPONSIBILITY TO RESPECT

INDIGENOUS PEOPLES' RIGHTS

ven though corporations are not subjects of international

human rights law, the UN Guiding Principles on Business
and Human Rights impose responsibility on them because
they exert tremendous influence over the human rights and
lives of the populations where they operate. The corporate
responsibility to respect human rights is therefore a global
standard of expected conduct that corporations should follow
in their business enterprises.”

Corporate responsibility to respect human rights relates to in-
ternational human rights standards that are enshrined in the
Universal Declaration of Human Rights® and the International
Covenant on Economic, Social and Cultural Rights® and the
rights of indigenous peoples as enshrined in the UN Declara-
tion on the Rights of Indigenous Peoples.®® Chapter Four of
Kenya’s 2010 Constitution provides for a Bill of Rights aimed
at preserving the dignity of individuals and communities and
promoting social justice and the realisation of the potential of
all human beings.5' The Bill of Rights applies to all law and
binds all State organs and all persons,® which includes cor-
porations as ‘“legal persons”.

€6

Respecting these standards helps corporations
reduce the risk of disruption to their operations
by violent or non-violent protest, conflicts, legal
disputes and other public responses to harmful
corporate conduct

Respecting these standards helps corporations reduce the
risk of disruption to their operations by violent or non-violent
protest, conflicts, legal disputes and other public responses to
harmful corporate conduct.®® The corporate responsibility to
respect human rights applies to all enterprises regardless of
size, operational context, ownership and structure.® Business
enterprises exercise the responsibility to respect human rights
through policy commitments and by undertaking human rights
due diligence.

Maasai heerders, Kenya. IWGIA photo archive



Policy commitment to human rights

In order to comply with the UN Guiding Principles and hence
live up to their responsibility for human rights, corporations
need to develop a human rights policy commitment. Policy
commitments are public statements “which stipulate the
corporation’s human rights expectations of its personnel,
business partners and other partners directly linked to its
operations or services”.% This statement is distinct from the
corporation’s operational policies and procedures.

Renewable energy corporations should develop their policy
statement on human rights. This would guide and support
their efforts to recognise and respect the rights of indigenous
peoples in their project areas. In developing human rights
policy statements, they should be guided by international hu-
man rights standards, including those that address the rights
of indigenous peoples. The process should be participatory
and undertaken in consultation with indigenous rights experts.

KENGEN, the largest geothermal producer in Africa, has no
such policy statement on human rights. Neither its quality
assurance nor its environmental policy statements mention
respect for human rights within its power generation activi-
ties.® KENGEN operates four out of the current five geo-
thermal generation projects and also the Ngong wind power
generation project, besides numerous hydropower dams.
Similarly, the Lake Turkana Wind Power Company has no
policy statement on human rights. Nor does a human rights
policy statement appear in its project disclosure document.t”

Human rights due diligence

€6

Corporations should therefore undertake human
rights due diligence through human rights impacts
assessments

To operationalise their responsibility to respect human rights,
corporations should undertake human rights due diligence
when designing and implementing projects. Principle 18 of
the UN Guiding Principles stipulates that, in order to gauge
human rights risks, business enterprises should identify and
assess the actual or potential adverse impacts of their pro-
jects on human rights. Corporations should therefore under-
take human rights due diligence through human rights im-
pacts assessments (HRIA). Although the Environmental and
Social Impact Assessments (ESIA) of the various renewable
energy projects show that human rights were considered,
they seem to have been placed at the periphery of envi-
ronmental concerns. HRIAs holistically assess the variety of
rights that might be impacted by a project on the basis of
both national regulations and appropriate international hu-
man rights principles and conventions. These aspects will be
further examined here, looking at how they have or have not
been considered in the specific cases of renewable energy
projects in Kenya. @)

Maasai women getting water from a tank constructed by KENGEN in Olkaria



CRUCIAL ASPECTS OF A HUMAN RIGHTS IMPACT ASSESSMENT

Recognition of indigenous peoples

Recognition as “indigenous peoples” is a foundational ele-
ment when undertaking human rights due diligence for
indigenous peoples. Despite international human rights instru-
ments recognising pastoralists as “indigenous peoples”,% how-
ever, none of the renewable energy projects described above
recognise any of the pastoralist communities as “indigenous
peoples”. The renewable energy projects opt to categorise the
communities as either “vulnerable groups” or “project affected
persons (PAPs)”. They thus avoid triggering the more stringent
indigenous peoples’ safeguard policies required by investors,
e.g. the International Finance Corporation.

Recognising and respecting land rights

In almost all the renewable energy project areas in Kenya, land
ownership is often unclear and contested. Developing projects
without addressing the land ownership issue in these areas thus
becomes a serious investment risk. Only formal allocation of title
to the land issued by the government, as opposed to ancestral
occupation, is recognised as the basis for accruing land rights in
Kenya.™ For reasons of historical marginalisation and injustices,
the land rights of many indigenous groups in Kenya have not
been formally recognised.

Due diligence means that companies must not contribute to
the State’s failure to meet its human rights obligations® by ig-
noring indigenous peoples’ land rights. Whenever companies
enter into contracts with the State over concessions affecting
indigenous peoples’ territories and resources, the company
should ensure that the communities are included as a party
to the contract and that conflict resolution mechanisms are
agreed t0.%

Case study — Lake Turkana Wind Power (1)

The Lake Turkana Wind Power Project (LTWP) denies the
existence of indigenous peoples in the project area® despite
recognising that the communities are pastoralists. The project
also recognises that the communities are marginalised, have
a collective attachment to the lands and that their identity as
a community is linked to their particular ancestral territory and
the natural resources therein.” Essentially, therefore, the com-
munities fit within the classification of “indigenous peoples” as

Case Study — Lake Turkana Wind Power (2)

In the Lake Turkana Wind Power project area, for example, the
land is classified as trust land held by the local government(s)
on behalf of the communities. The local governments may have
or be entering into renewable energy agreements without ad-
equately consulting the respective communities for whom they
are holding the land in trust. This opens up possibilities for pro-
tracted, expensive litigation and conflicts should the corporation
neglect to consult directly with the communities. The case that
was filed by the Rendile, Gabra, Turkana and Elmolo communi-
ties in October 20147 may be an indication of future conflicts as
the communities become more aware of their rights. In the inter-
ests of its investment, Lake Turkana Wind Power should under-

Case study - Olkaria

Similarly, in the Olkaria geothermal area, although the Maasai
community have been occupying the land for centuries, the le-
gal title to the land is owned by Kedong Ranch Ltd, comprising a
group of individuals who do not reside in the area.” This situation
creates an overlapping interest in the land, which is the ancestral
land of the Maasai indigenous community. Conflicts have already
been witnessed® and litigation is ongoing. The major litigation
that is before the courts in Kenya involving the Maasai in Olka-
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The overall characteristics of groups identifying
themselves as indigenous peoples are that their
cultures and ways of life differ considerably from
the dominant society, and that their cultures are
under threat, in some cases to the point of extinc-
tion. A key characteristic for most of them is that
the survival of their particular way of life depends
on access and rights to their traditional lands and
the natural resources thereon. They suffer from
discrimination as they are regarded as less devel-
oped and less advanced than other more dominant
sectors of society. They often live in inaccessible
regions, often geographically isolated, and suffer
from various forms of marginalization, both politi-

provided by the African Commission.”* The more comprehen-
sive IFC’'s Performance Standard 7 on Indigenous Peoples’
should have therefore been triggered during project design in
order to better address the rights of the indigenous communities
in the project area. Interestingly, LTWP claims that it “has all the
required environmental and social approvals in line with the IFC
Performance Standards”.”®

cally and socially.”

. . iy . ACHPR & IWGIA: 2006:10
take consultations with the communities against the backdrop Indigenous Peoples in Africa:
of these new developments, which include the Constitution of The Forgotten Peaples? The African Commission’s
2010 as it recognises community land rights.” Under Article 63 work on indigenous peaples in Africa

of the Constitution, community land shall be vested in and held
by communities identified on the basis of ethnicity, culture or
similar community of interest.”” Community land consists of land
which is lawfully held, managed or used by specific communities
as community forests, grazing areas or shrines; ancestral lands
and lands traditionally occupied by hunter-gatherer communi-
ties; or lawfully held as trust land by the county governments.”
Under international human rights norms, consultation is an on-
going process rather than merely a one-off discussion.

ria includes George Ole Sangui & 10 others v. Kedong Ranch
Ltd [2010] eKLR and Parkire Stephen Munkasio & 14 others v.
Kedong Ranch Limited & 8 others [2015] eKLR. In these cases,
the Maasai are challenging the allocation of their ancestral lands
to Kedong ranch. Other geothermal companies should therefore
avoid this tortuous route by respecting the land rights of indig-
enous communities in their respective project areas.



Should we move?

New houses constructed for the Maasai as part of Olkaria IV resettlement

A Maasai elder in his new house

Consultation and free,
prior and informed consent

National and international laws and poli-
cies, including Principle 18 of the Guiding
Principles, require corporations to pursue
meaningful consultations, in good faith,
with potentially affected groups and other
relevant stakeholders. In relation to indig-
enous peoples, consultations should lead
to the free, prior and informed consent
(FPIC) of the communities.®® The consul-
tations should be undertaken in culturally
appropriate ways that include community
decision-making structures, language
and gender dynamics. International Fi-
nance Corporation performance standard
7, for example, requires consultation and
participation to be through well-defined
community structures. It requires free,
prior and informed consent and benefit
sharing among others. The consultations
outcomes should be validated and docu-
mented in a verifiable indigenous peo-
ples’ plan.



Case study - Lake Turkana Wind Power (3)

RERINA and SARIMA Indigenous Peoples’ Land Forums,
both community-based organisations operating from the
town of Loiyangalani, and other activists have consist-
ently questioned the consultation processes that led to
the acquisition of the land for the project, and whether or
not the Free, Prior and Informed Consent of communities
in the project area was obtained.® The court case filed by
communities in October 2014, seeking to stop the project,
also raises serious questions regarding the acquisition of
the land for Lake Turkana Wind Power (LTWP), including
the resettlement plans.®® LTWP’s Revised Resettlement
Policy Framework states that “existing national legislation
does not require resettlement plans be disclosed to or
consulted with locally affected people”.® This is archaic
thinking. Article 40 the Constitution of 2010 is clear on
the right to property and Article 35 recognises the right to
information, including information held by another person

Case study - Longonot Geothermal Project

Africa Geothermal International Limited (AGIL) states
that it is “committed to open, transparent and detailed
consultations in all phases of its geothermal project in
Mt. Longonot.” It carried out consultations with “project
stakeholders including the local community and land-
owners and widely advertised in the local and national
press and on radio to share all project details, and allow
a proper exchange of information to ensure stakeholders
are informed of the project”.® AGIL states that it “is un-
dertaking a study on the impact of the project on cultural
heritage and will not support access and use of ancestral

and required for the exercise or protection of any right
or fundamental freedom.®” However, a full resettlement
action plan available on the Africa Development Bank
website indicates that community consultations on reset-
tlement were undertaken and modalities for resettlement
agreed to.28 Why then would activists complain about a
lack of consultation? Did the resettlement action plan fac-
tor in pastoralism and the free movement of livestock in
the project area? Or was an alternative livelihood system
for the pastoralists agreed to should the wind power pro-
jectimpede pastoralism? The project has also designed a
relocation plan for families that may need to be moved.®
Pastoralists live as a community, however. What impact
will moving a few families have on the wider community?
With all these questions unanswered, how then could the
project have received all IFC performance standards ap-
provals?

lands, cultural and sacred sites and uses of common re-
sources, without the prior permission and support of the
community in line with requirements of the Government
of Kenya, international standards and in collaboration
with those affected, including communities and custodi-
ans”.®" A memorandum of understanding between AGIL
and the Maasai community is open to review by either
party and the community has already exercised this right
upon getting further details of the implications of the pro-
ject on their rights.®



Addressing unintended consequences

A properly done Human Rights Impact Assessment will
address both intended and unintended consequences
of a project on the rights of indigenous peoples. This is
based on the reality that indigenous peoples’ land-use
patterns are complex and multi-layered, comprising a
host of economic, cultural and spiritual uses.* Not all re-
newable energy project ElAs fully capture the indigenous
peoples’ livelihood systems, land-use patterns, cultures
and land management systems, among other things. As
such, the unintended consequences of different aspects
of the geothermal projects, including relocation, have not
been fully addressed.
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Case study - Olkaria IV Resettlement Action Plan

The Environmental Impact Assessment for Olkaria IV geo-
thermal project established that the proposed power plant site
was an area comprising the Maasai community villages of Olo
Mayana, Olonongot, Olosinyat and a cultural centre, which
would be resettled through the resettiement action plan.* The
Resettlement Action Plan (RAP) provides for a livelihood res-
toration plan at the resettlement site. The RAP clearly indicated
that “land-based income streams to be restored at the site are
those related to livestock keeping to ensure that project affected
persons retain their normal grazing fields, markets and employ-
ment offered by KENGEN and other Olkaria based companies”.®
Some of the proposed measures included securing community
land rights through a community title, housing and monetary com-
pensation.® For grazing, KENGEN committed to constructing
watering troughs and a water dip at the resettlement site but was
powerless to ensure the pastoralist community’s grazing rights as
the land in question legally belongs to Kedong Ranch and Kenya
Wildiife Service.*” The RAP provided for resettlement principles
that would be followed in the resettlement process, detailed insti-
tutional structures that included community representatives from
each village and a community council, among others.*® The RAP
has been touted as a best practice for resettiement management
in Kenya.*®

However, a letter dated 24 October 2014 from Maasai community
members to the World Bank Inspection Panel complained that:

this project has totally affected our lives and instead of uplifting our
livelihood or putting to our previous standard it has even stressed
us a lot and many people by now are suffering from ulcers due to
stressful life which one has been forced to.'®

Besides complaints of being resettled without official land owner-
ship documents, and the relocation site being close to other KEN-



GEN and other geothermal companies drilling sites, "' the specific
complaints contained in the letter were that:

a. Majority of those resettled have moved far and away from
their former and familiar sources of income (e.g.) the
community tour guides who perform their duties at the
lower gorge for sure it have became so costly compared
to their earning per day (30% of their earning now became
the fare) or one to start walking before Sunrise(6:00am)
fo arrive before 8:00am at Rangers post (workplace)
some members of the tour guide Association have been
forced to look for houses to rent in Naivasha, Karagita,
OCK Kamere trading Centres etc. Their families are un-
dergoing a change of life style from moderate to poor.
This is creating a lot of vendetta in their families, stress
and friction.

b. There are some parents who by now look like thieves and
itis trying to avoid meeting their children especially those
who had Secondary School Children and it is due to lack
of school fees so they leave home as early as not later
than 4:30am and come back not early than 23:30hrs, be-
cause these children disturb them, “Dad or mum when
will I go back to School.” So parents are sad and shy to
meet them.

c. Completely killing our cultural believes, spirits of togeth-
erness as One Community (family) introduced to western
way of life of hatred, loneliness and Single thinking life,
and put them in a three halls houses (Sitting room, and
two bed rooms but empty)(no Sits, beds and other main
necessities, this house requires.

d. If you visit you will find some families seated on stone
and lying on cottons, cow hides on the floor as mattress-

es. This also have stressed them and saddened them a
lot and there are families which are almost to collapse
due to poverty and we hope in world bank logo there is
a sentence which say, “A WORLD FREEE OF POVERTY’,
Etc.

e. Kengen was to built 164 houses but built only 150 house this
forced for elimination other families (14) poor ones, orphans &
widows etc. from PAPs list, So we also have crying families of
whom | don’t know who will wipe their wetted chicks and eyes!

f. The poor relatives of the Chairmen have got their house built
at RAPLAND and are sometime given cash compensation
of not less than Ksh 195,000, so for this process it is full
of corruption nepotism, ethnicity and religious ground. We
have prove evidence of all these

9. We have also written to World Bank several letters in a kind
request for a fair, free and justice in the process but, there
are no measures taken and that's why we have written to
you (the Inspection Panel).

Although the World Bank Inspection Panel is yet to release its
final report, its Report and Recommendation on Request for
Inspection'® observes that “the issues of harm raised by the
Requesters are plausibly linked to project activities, and notes
potential non-compliance by the Bank with applicable opera-
tional policies and procedures.

The Panel also affirms that these alleged issues of harm and non-
compliance are of a serious character”.'® It recommends that “an
investigation be carried out on the alleged issues of harm and
related non-compliance with World Bank operational policies and
procedures with respect to (i) land titling, (i) identification of PAPs,
(iii) livelihood restoration measures, (iv) grievance mechanism
and (v) indigenous peoples”.'*



Benefit sharing

Sharing of benefits is key to securing the future for indigenous
peoples. This also ensures that the project(s) enjoy commu-
nity goodwill. Besides compensation, scholarships and jobs,
the renewable energy companies, for example Orpower4 Inc,
are also supporting the construction of schools and contribut-
ing to the salaries of the primary school teachers within the
community in which they operate'® Interestingly, both the
LTWP and Kipeto Wind Power have committed to establishing
foundations for the implementation of comprehensive CSR
programmes.'% These will ensure inter-generational benefits.
“LTWP will use a combination of revenue from fundraising
and profit from LTWP to form and fund a Trust (the winds of
change), which will ensure a well targeted plan over the 20
years of the investment. Already various boreholes, a water
filtration system, classrooms and community store projects
are being implemented”.'”” While these are welcome, they are
the duty of the State'® and should not be the responsibility or
public relations exercise(s) of the corporations.

The renewable energy corporations should pursue alternative
benefit-sharing approaches that will entrench property rights
and secure meaningful culture-based livelihoods for the com-
munities into the future. According to RERINA, a community-
based organisation in Loyangalani, the greatest challenge is
the communities’ lack of negotiating capacity in the renewable
energy project areas. “Community Institutional structures are
weak, political players take advantage of communities, com-
munities cannot afford lawyers and have no access to legal aid,
gender considerations are not taken into account in the design
of any benefit sharing arrangements and there are serious lack
of access to information that will enable the communities to
make informed decisions”.'®

The UN Special Rapporteur on the rights of indigenous peo-
ples, Prof. James Anaya, recognised this challenge and called
upon human rights defenders and indigenous rights advo-
cates to put additional effort into enhancing the negotiating
capacities of the peoples affected by operations in or around
their traditional territories. ' O

Community meeting in Olkaria



CONCLUSION

Rather than waiting for the State to implement its duty to
respect human rights, indigenous peoples in areas where
renewable energy projects are being or will be implemented
must demand that corporations assume their responsibility to
respect their rights. The corporate responsibility to respect in-
ternationally recognised human rights is independent of State
obligations towards the human rights of its citizens. This im-
plies that corporations are expected to live up to this respon-
sibility even in situations where national circumstances do not
support human rights, including those of indigenous peoples.

It is important to note that indigenous peoples are not op-
posed to renewable energy projects. As citizens of the coun-
try, they also understand the need for such projects in the
development of the nation. In most cases, they consider
such projects as opportunities to address historical margin-
alisation. Indigenous peoples’ only demands relate to recog-
nition and respect for their rights to these lands, to consulta-
tion and to benefit sharing. This path will entail a new human
rights-based approach that can ensure a win-win situation
for all. O

Lodwar, Turkana. IWGIA photo archive
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