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Foreword

Jannie Lasimbang

On 13 September 2007, the global indigenous peoples’ movement achieved
a major success in its decade long struggle for international recognition of their
rights when the General Assembly of the United Nations adopted the Declaration
on the Rights of Indigenous Peoples. Except for Bangladesh, who abstained from
voting, all Asian governments present voted in favour of the Declaration. Some
of them have however expressed reservations regarding the applicability of the
concept of indigenous peoples to their countries. Some pointed at the lack of a
definition as a major problem for the application of the Declaration. Such reservations have been expressed by Asian governments already before the adoption of
the Declaration.
Indigenous peoples of Asia who followed closely, and actively engaged in
the international standard setting process on the rights of indigenous peoples
therefore found it necessary to elaborate on the concept of “indigenous peoples”
particularly for this region. It was necessary not only because of the need to explain to most Asian governments who are having difficulties with this concept,
but to clarify confusion among indigenous peoples themselves, who have been
subjected to many names or terms by others in their own countries.
The Workshop on the “Concept of Indigenous Peoples” co-organized by
the Asia Indigenous Peoples Pact (AIPP), the International Workgroup for Indigenous Affairs (IWGIA) and Tebtebba Foundation in March 2006, and the
discussions and deliberations that followed made it clear that a definition of indigenous peoples is not necessary and would be counterproductive in view of the
many positive developments at the international level and the huge diversity of

10

The Concept of Indigenous Peoples in Asia

indigenous peoples in Asia.
This publication is therefore a first attempt to reflect on the discussions that
ensued by compiling contributions by authoritative scholars and indigenous activists and leaders whose writings could enrich the process of reflection and help in
generating further ideas for clarifying who the indigenous peoples of Asia are.
It is envisaged that further inputs, particularly to update the articles on self-ascription, would help indigenous peoples and governments in the elaboration and
implementation of the United Nations Declaration on the Rights of Indigenous
Peoples to promote and protect indigenous peoples’ rights.
I would like to take this opportunity to thank all the contributors, including
authors who have agreed to allow reprinting of their articles, as well as to the Danish Foreign Ministry and NORAD, through its support to IWGIA, for making it
possible to publish this book. My appreciation goes particularly to Dr. Chris Erni
who has worked hard in finalizing the manuscripts.
Jannie Lasimbang
Asia Indigenous Peoples Pact
October 2008
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Introduction

The Concept of Indigenous
Peoples in Asia
Christian Erni

Over the past decades the world has witnessed an increasing presence of
indigenous peoples in international processes and institutions dealing with issues ranging from general human rights, to sustainable development, forest and
biodiversity conservation, international trade or intellectual property rights. In
all these processes the indigenous participants’ main agenda is to ensure that
indigenous peoples’ rights are given due attention and respect in order to prevent
further marginalization or outright destruction of indigenous peoples’ livelihoods,
cultures, and societies. The success of indigenous peoples in making their voice
heard at the international level is reflected in Prof. Erica-Irene Daes’ statement at
the 19th session of the UN Working Group on Indigenous Populations, in which
she called the indigenous peoples “the first grassroots movement to gain direct
access to the UN” (cf. Karlsson 2003: 403). In the process, the United Nations
system itself is being transformed.
The indigenous movement’s struggle for international recognition and a space
within the UN system had a major breakthrough in 2000 when the Permanent
Forum on Indigenous Issues was established. The significant feature of this new
body is that indigenous peoples and states are equally represented. This is a novelty in a system that has thus far been the exclusive domain of state governments.
It reflects the extent to which, as Niezen (2002) observed, the global indigenous
peoples’ movement has been able to impact on the “structures and ethical orientation of the United Nation” (p. 47). The success of the international indigenous
movement culminated in the recent adoption of the United Nations Declaration
on the Rights of Indigenous Peoples by the United Nations General Assembly.
The Declaration was adopted by vast majority vote of 144 states. 11 countries

14

The Concept of Indigenous Peoples in Asia

abstained and only four countries voted against it: the United States, Canada,
Australia and New Zealand.
Yet, while the Declaration on the Rights of Indigenous Peoples is rightfully
celebrated as a major achievement there are also reasons to doubt that worldwide
recognition of indigenous peoples’ rights by state governments will become a
reality soon. The intransigence of certain governments with respect to key issues
– like the “s” in “peoples”, and closely connected to this, self-determination, the
rights to land, territories and resources, or free and prior informed consent – during the negotiations on the final text of the Declaration makes it appear unlikely
that these, and probably many of the governments that remained silent during the
process, will be willing to implement the Declaration at home.
Several countries have indicated this in their comments right after the adoption of the Declaration. Thailand’s representative Ms. Punkrasing, for example,
stated
“[ ] that her delegation had voted in favour of the text and was in
agreement with its intent, despite the fact that a number of paragraphs
raised some concerns. [ ] Thailand understood that the articles on
self-determination would be interpreted within the framework of the
principle set out in the Vienna Declaration. Thailand also understood
that the Declaration did not create any new rights and that any benefits
that flowed from the Declaration would be based on the laws and Constitution of Thailand.” (United Nations General Assembly 2007)
Some Asian countries, like Bangladesh, India, Indonesia and Pakistan,
pointed at the lack of a definition as a major obstacle for the implementation
of the Declaration. Indonesia’s representative Muhammad Anshor, for example,
said
“[ ] that several aspects of the Declaration remained unresolved, in
particular what constituted indigenous peoples. The absence of that
definition prevented a clear understanding of the peoples to whom the
Declaration applied. In that context, the Declaration used the definition contained in the International Labour Organization Convention,
according to which indigenous people were distinct from tribal people.
Given the fact that Indonesia’s entire population at the time of colonization remained unchanged, the rights in the Declaration accorded
exclusively to indigenous people and did not apply in the context of
Indonesia. Indonesia would continue to promote the collective rights of
indigenous peoples.” (ibid.)

Christian Erni

This statement reveals that the current Indonesian government’s position
does not differ from that of the Suharto regime which maintained that “Indonesia
is a nation which has no indigenous people, or that all Indonesians are equally
indigenous” (Li 2000a: 1).
In fact, already early on in the drafting process several other Asian governments have also expressed their reservation with regards to the application of the
concept of indigenous peoples to their countries. With reference to the still common usage of the term dating back to the 19th century colonial era the Bangladesh
government argued that “all Bangladeshis are indigenous people who existed in
the territory prior to British colonization and are now, fortunately, liberated”.
(Kingsbury 1998: 433, footnote 74, in this volume p. 152 75).
Speaking at the 53rd session of the United Nations Commission on Human
Rights in 1997, the adviser of the Chinese delegation, Long Xuequn, argued along
similar lines:
“The indigenous issues are a product of special historical circumstances.
By and large, they are the result of the colonialist policy carried out in
modern history by European countries in other regions of the world,
especially on the continents of America and Oceania.” “As in the case
of other Asian countries, the Chinese people of all ethnic groups have
lived on our own land for generations. We suffered from invasion and
occupation of colonialists and foreign aggressors,” Long said. “Fortunately, after arduous struggles of all ethnic groups, we drove away those
colonialists and aggressors. In China, there are no indigenous people
and therefore no indigenous issues.” (Embassy of the Peoples Republic
of China in Switzerland 1997)
Until June 6, 2008, when Japan’s parliament voted in favour of the recognition of the Ainu as the country’s indigenous people, only two Asian countries had
officially recognized the existence of indigenous peoples within their boundaries:
the Philippines and Taiwan. In 1997, a comprehensive law on indigenous peoples
was passed in the Philippines, Republic Act 8371, known also as the Indigenous
Peoples Rights Act (IPRA). In this law, the term “indigenous peoples” is however
used interchangeably with Indigenous Cultural Communities, which was used in
previous legislations (see Annex 1, p. 461). Taiwan has several laws pertaining to
its indigenous peoples. The term itself gained legal status through a constitutional
amendment already in 1994 (see country profile of Taiwan p. 437ff).
The opposition of Asian governments to the concept of indigenous peoples
has received tacit support from eminent scholars who are questioning its empirical
validity and usefulness as analytical category, and consider it dangerous due to its
supposed exclusionary and potentially chauvinistic undercurrent (see e.g. Béteille
1998, 2006; Rodrigues and Game 1998 for the Indian context; Bowen 2000 and
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Kuper 2003 generally). Partly in response to these authors a prolific discourse
ensued among social scientists over the past decade (Rosengren 2002; Kenrick
and Lewis 2004; Barnard 2004, Dove 2006 at global level; Xaxa 1999, Karlsson
2003, Baviskar 2006 on India, Li 2000 on Indonesia) which left the academic
controversy largely unresolved, but the concept nevertheless firmly entrenched in
both popular and scholarly use.
Unexpected support to Asian government’s denial of the applicability of the
concept in Asia came from within the very institution that contributed so much
to the popularization of the concept and with it the growth of a global indigenous
movement. During the 16th session of the United Nations Working Group on
Indigenous Populations in July 1998, Working Group member and Special Rapporteur Miguel Alfonso Martínez submitted his “Study on treaties, agreements
and other constructive arrangements between States and indigenous populations”.
In paragraph 88 of his report he states that
“[ ] in post-colonial Africa and Asia autochthonous groups/minorities/ethnic groups/peoples who seek to exercise rights presumed to be
or actually infringed by the existing autochthonous authorities in the
States in which they live cannot, in the view of the Special Rapporteur,
claim for themselves, unilaterally and exclusively, the ‘indigenous’ status
in the United Nations context.”
And in paragraph 89 he continues:
“These States – whose existence as such is, in the majority of cases, very
recent – have not only the right but also the duty to preserve their fragile
territorial integrity. The risk to such States of breaking up (or ‘balkanization’) which such unilateral claims to ‘indigenousness’ imply naturally
cannot be taken lightly.”
Representatives of indigenous peoples from Asia responded with outrage to
Special Rapporteur Martínez’ report, and insist on the universality of the concept
(see Victorial Tauli-Corpuz in this volume; or Asia Indigenous and Tribal Peoples
Network 1999). Even though the debate within the United Nations on the applicability of the concept to Asia and Africa died down quickly after the closing
of the 16th session of the UN Working Group, it left a bitter aftertaste reminding
indigenous representatives from these regions that the absence of a definition of
the concept can and in fact is perceived by many as a vulnerability which critics
are quick to exploit.

Christian Erni

To define or not to define?
The United Nations do not have any official definition of “indigenous
peoples”. The issue of the definition was discussed during the second and third
sessions of the Working Group on Indigenous Populations in 1983 and 1984, taking the work of Special Rapporteur José Martínez Cobo as a point of departure
(Daes 1996: para 21, in this volume p.34). Although Martínez Cobo included a
definition in his final report of 1986 “Study of the Problem of Discrimination
against Indigenous Populations” (see Annex p. 459), no consensus was reached in
the Working Group and it has henceforth and in line with the indigenous participants’ recommendations adopted “a flexible approach to determining eligibility
to participate in its annual sessions, relying upon organizations of indigenous
peoples themselves to draw attention to any improper assertions of the right to
participate as ‘indigenous’ peoples” (Daes op.cit.).
Indigenous representatives participating in various processes at the UN have
repeatedly emphasized that a definition of indigenous peoples is not necessary,
and insisted on self-identification as part of their right to self-determination (see
the article by Victoria Tauli-Corpuz in this volume p. 77ff). The members of the
UN Working Group on indigenous populations also concluded that it is neither
realistic nor useful to try and adopt a definition. As E. Daes points out, “the
Working Group itself had been a success despite not having adopted any formal
definition of ‘indigenous peoples’” (1996: para. 6, in this volume p. 31).
The opposite position held by many state governments is that indigenous
peoples as objects of international law need to be “defined either by criteria formulated by states or through recognition by states” (Kingsbury 1998: 441, in this
volume p. 130).
These two opposing positions result in a dilemma: Refraining to agree on
a general definition or insisting on self-identification alone may provide governments with a reason to refuse the recognition of indigenous peoples. Or it may
lead to only a selective recognition of indigenous peoples by governments and
multilateral institutions. Agreeing on a definition on the other hand brings with
it the danger that certain groups, who may identify themselves as indigenous but
to whom some of the respective definitional criteria do not apply, are excluded.
Concerned scholars like Howitt, Connell and Hirsch (1996: 13) have recognized the difficulties, and above all implicit dangers of a strict definition, and they
argue in favour of a more flexible and open approach:
“In making our analyses, we recognize the difficulties arising from
uncritical acceptance of state approaches to defining indigenous status,
which have often been part of the sophisticated array of ideological hurdles placed in the path of indigenous autonomy and self-determination
[ ]. So, rather than pursue any unrealistic universal or all-encompassing definitional approach, we have accepted a much less ‘tidy’ approach.

17

18

The Concept of Indigenous Peoples in Asia

Awkward political realities are allowed to intrude in the interest of
inclusiveness over exclusiveness, and holism over narrowness.”
Indigenous organizations and in particular large, national-level alliances have
to find ways to practically deal with the problem of identification and recognition since this relates to the question of membership admission. The Aliansi Masyarakat Adat Nusantara (AMAN), the national indigenous peoples’ alliance in
Indonesia, for example, adheres to the principle of self-identification and thereby
does not draw a strict boundary. As Tania Li (2001: 649) points out, “From all I
have read and observed, nothing about the movement is exclusive or chauvinistic.
Indeed, as I suspected, it is so inclusive that the boundaries are not coherent, but
that is not the point. Rather, diverse parties are being drawn into a struggle for
an imagined future which is inspired by the past, but takes its shape from the
injustices that need to be confronted in the present.”
However, she also comes to conclude, “The absence of clear boundaries to the
category masyarakat adat provides advocates with important room for maneuver,
but it also permits a rather formidable array of forces to narrow and limit the
places of recognition that masyarakat adat may fill.” (ibid.: 670)
As we have seen, this is indeed happening, and Muehlebach (2003: 251)
points out that “state representatives regularly seize the opportunity to discredit
the entire exercise by pointing precisely at these [definitional] quibbles”, that
the focus is conveniently kept on difficulties in identification “rather than the
substantive political and legal issues at stake” (ibid.). To her, “a broad definition
of ‘indigenous’ is indispensable, because the problem addressed is universal”
(ibid.:252).
While there seems to be a general consensus within the relevant bodies of the
United Nations and the international indigenous peoples movement – supported
by some scholars – that a definition of indigenous peoples is neither desirable nor
necessary, the problem remains that the subjects, whom international or national
legal instruments are supposed to apply to, need to be identified.

Toward practical application: Identification without formal
definition
Without ever having given any formal definition in writing, indigenous
delegates to international forums have over the past two decades developed a
kind of informal, collective process of identification. Its point of departure is selfidentification, but it is complemented by the recognition by others. The United
Nations’ “open-door policy” (Niezen 2003: 21) with respect to participation of
indigenous delegates can be considered a practical application of this approach.
And, as Niezen (ibid.) points out, even though it may appear to be paradoxical
(“the definition of no definition”), “[ ] the real paradox is that it works: indigenous delegates come to meetings with little insecurity about their own status as
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‘indigenous’, and few open doubts about the claims of others” (ibid.). There were,
however, cases of collective non-recognition of others at the meetings of the UN
Working Group on Indigenous Populations. This was expressed for example by a
walk-out of hundreds of indigenous delegates during the speech of a representative
of the delegate of the Rehoboth Basters from Namibia, descendants of indigenous
Khoi and white settlers (ibid.: 21f). Such direct ways of asserting, negotiating or
denying identity are however not always or easily possible. Advocacy and lobbying
for recognition and legal rights happen at various levels and by a wide range of
actors who, in Asia, hardly ever have the chance to get together in large forums
where such processes are possible.
Therefore, and in light of the anticipated adoption of the Declaration on the
Rights of Indigenous Peoples by the United Nations’ General Assembly, indigenous peoples in Asia felt the need to have a more in-depth reflection on the concept of indigenous peoples and its practical application in the region. Thus, from
March 1 to 3, 2006, a workshop on “The Concept of ‘Indigenous Peoples’ in Asia”
was jointly organized by the Asia wide alliance of indigenous organizations Asia
Indigenous Peoples Pact (AIPP), the Tebtebba Foundation (Indigenous Peoples’
International Centre for Policy Research and Education), and the advocacy organization International Work Group for Indigenous Affairs (IWGIA) in Chiang
Mai, Thailand. 54 participants – mostly indigenous activists and leaders from
14 Asian countries together with a few non-indigenous researchers and NGO
staff – met with the hope to gain more clarity on the issue and thereby be able
to advocate more effectively for the implementation of the Declaration by their
governments.
The participants were unanimous in their agreement with the position taken
by indigenous peoples’ representatives in the various international forums that a
general definition of the concept of indigenous peoples was neither desirable nor
necessary. It was agreed that the identification of groups that are to be recognized
as indigenous peoples had to be done at the country level in an open process
of consultation and discussion. Only this approach, it was stressed, allows for
the flexibility needed to do justice to the diverse social, cultural and political
contexts encountered in the Asian region. The workshop participants were very
much aware of the challenges any such attempt faces, not the least from their
governments whom they expect to either oppose, deny legitimacy of or try and
control such a process.
This book is a direct result of the workshop, and its nature was determined
by the participants’ call for a flexible, contextual approach to the identification
of indigenous peoples in Asia. The book therefore does not intend to dwell or
expand on the controversy on the applicability of the concept to Asia. Its point of
departure is the simple fact that despite the still ongoing definitional controversy
more and more groups in Asia identify themselves as indigenous peoples. The
question therefore is not whether, but how indigenous peoples can be identified
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in Asia. In absence of a universal definition and in recognition of the conclusion
of the workshop participants that no blueprint for identifying indigenous peoples
exists and that this has to be done in each country separately, the purpose of this
book is to provide some assistance in this endeavour. This is done by means of a
compilation of key articles, both previously published and unpublished, which
directly or indirectly address the issue from historical, anthropological, legal and
indigenous rights advocates’ perspectives, and at international, regional, national
and local levels. The articles compiled are meant to be resources which the reader
can draw on in forming an opinion relevant for the specific context he or she may
be working in.
The book is divided into three parts. The first part contains three documents
that provide the reader with an introduction to the discussion at the international
level. It includes the working paper by Erica-Irene Daes, former Chairperson of
the United Nations Working Group on Indigenous Populations, submitted at an
early stage of the deliberations of the Working Group. Daes provides an historical review of the use of the concept in international law, followed by a critical
legal analysis. In her conclusions she stresses that the Working Group’s flexible
approach with respect to determining the eligibility to participate in the annual
session was successful. She points out that in view of an eventual adoption and the
practical implementation of a Declaration on the Rights of Indigenous Peoples, it
is necessary to make sure that in practice there is room for the reasonable evolution and regional specificity of the concept of indigenous peoples.
Jeff J. Corntassel’s article addresses the dilemma in standard setting in international law in which the call for establishing definitional standards for indigenous peoples is opposed by the claim for an unlimited right of indigenous
self-identification. After surveying definitions of indigenous peoples developed
by academicians in the field of nationalism, in international law as well as by
practitioners from intergovernmental organizations and NGOs, he concludes
that a balance between self-identification and establishing a working definition of
indigenous peoples is possible.
Victoria Tauli-Corpuz in her article gives us a vivid account of the emergence
of, and her involvement in the international indigenous movement, and the debate on the definition of indigenous peoples that ensued in connection with the
deliberation of the UN Working Group on Indigenous Populations and other
international bodies concerned with standard-setting on the rights of indigenous
peoples. She presents the position taken by indigenous leaders and activists against
a definition and the reasons behind it, and concludes with identifying challenges
for the practical application of the concept and the related international legal instruments, i.e. the identification of indigenous peoples in the context of particular
countries.
The second part of the book includes articles directly or indirectly dealing
with the concept of indigenous peoples or “indigeneity”, and its application in
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Asia. The article by Benedict Kingsbury was already published in 1998, but is still
the most comprehensive scholarly reflection on this issue. Providing an overview
of the Asian Controversy, arguments raised against the applicability of the concept
in the region, (then) existing international legal norms and institutions concerned
with indigenous peoples he proceeds to discuss objections against a broad concept
at international level and suggested alternatives, and concludes with presenting a
proposal on how to deal with the definitional challenges. He advocates for the use
of flexible, but focused, international criteria based on a combination of requirements and indicia. And he suggests that these criteria are to be linked to processes
of negotiation and legal analysis, institutional decision making and social interaction through which they are applied to specific cases.
The article by James C. Scott is not in any way concerned with the issue of
indigeneity, and he neither uses N or addresses the concept of indigenous peoples.
His article was included in this book because it discusses the nature of the historically evolved relationship between “hill” and “valley” populations in Southeast
Asia and the distinct identities that emerged in the process, which have come to
be key determinants in the experiences and resulting self-understanding of groups
that now define themselves as “indigenous peoples” of the region.
The article by Danilo Geiger is the result of his attempt to develop a, what he
calls, “practical diagnostic instrument” that can be used to distinguish indigenous
groups from non-indigenous groups in the context of a research project on the relationship between indigenous peoples and settlers at contemporary colonization
frontiers of South and Southeast Asia.
The subsequent five articles focus their reflections on the concept within the
context of a particular country, or ethnic group. Ian Baird explores the connection
between the concept of indigenous peoples and the experience of colonization,
illustrating and underpinning his arguments with the example of the experiences
made by the Brao, an ethnic group living on both sides of the border between
southern Laos and north-eastern Cambodia. Virginius Xaxa presents his reflection
on the concept of indigenous peoples for the context of India, Tan Chee-Beng for
China, John Bamba for Indonesia and Christian Erni for the Philippines.
The country-specific articles are followed by a report on the human rights
situation of indigenous peoples in Asia by (then) Special Raporteur Rodolfo Stavenhagen, submitted to the UN Human Rights Council in May 2007. The report
shows that the patterns of discrimination and human rights violations experienced by groups of people in Asia, who identify themselves or have been identified
as indigenous peoples, are similar to those experienced by indigenous peoples in
other parts of the world.
The experience of occupation, dispossession, forced assimilation, discrimination and political marginalization is one of the key criteria in self-identification of
indigenous peoples globally. This is also evident in the joint statement made by the
participants of the workshop on the Concept on Indigenous Peoples in Asia, held
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in Chiang Mai, Thailand, in March 2007. In this statement, the participants try
to summarize the result of their discussions and present the experiences that they
have identified as being common to groups in the region who have come to call
themselves indigenous peoples.
The last part of the book contains short country profiles which for each country give an overview of the terms used for the groups commonly identified as
indigenous peoples, the present government’s position regarding the recognition
of indigenous peoples and their rights, and an overview of those groups who identify themselves or are commonly identified as indigenous peoples. The country
profiles are partly based on the presentations made at the workshop in Chiang
Mai, and have been further elaborated by various authors with the help of various
sources. The country profiles do not claim to be authoritative. They were compiled
with the intention of providing basic information that can help readers to conduct
further, more specific and in-depth investigations on the matter.
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Introduction
1. At its thirteenth session, the Working Group on Indigenous Populations
decided to recommend to the Sub-Commission on Prevention of Discrimination
and Protection of Minorities that the Chairperson-Rapporteur, Mrs. Erica-Irene
A. Daes, be entrusted with the preparation of a note on criteria for the definition of indigenous peoples based on information which might be submitted to
her by Governments, intergovernmental organizations and indigenous peoples’
organizations.1
2. The recommendation of the Working Group was subsequently approved
by the Sub-Commission in paragraph 3 of its resolution 1995/38 of 24 August
1995.
3. In paragraph 7 of its resolution 1996/40 of 19 April 1996, the Commission on Human Rights took note of the recommendation of the Working Group
that the Chairperson-Rapporteur address the concept of “indigenous people”
and noted that any work should take into account the views of Governments
and organizations of indigenous people. The Commission furthermore requested
that the discussion of this issue take place during the fourteenth session of the
Working Group, and that the report of the Working Group be transmitted to
Governments and organizations of indigenous people prior to the next session of
the open-ended inter-sessional Working Group of the Commission established in
accordance with resolution 1995/32 to elaborate a draft declaration on the rights
of indigenous people.
4. To date, the Chairperson-Rapporteur has received no comments from
Governments or organizations of indigenous people regarding the issue of definition. She has been guided, however, in particular by the rich relevant discussions
on this conceptual question at previous sessions of the Working Group, and has
taken careful note of the extensive edge of views between Governments and indigenous people at the first session of the open-ended inter-sessional Working
Group of the Commission established An accordance with the above-mentioned
resolution, which took place An Geneva from 20 November-1 December 1995.2
The Chairperson-Rapporteur was fortunately able to participate in the deliberations and to address this Working Group, as an observer and in her capacity as
Chairperson-Rapporteur of the Working Group on Indigenous Populations.
5. It should also be noted that the Chairperson-Rapporteur prepared a comprehensive note (E/CN.4/Sub.2/AC.4/1995/3) on criteria which might be applied
when considering the concept of indigenous peoples which was submitted to the
Working Group on Indigenous Populations at its thirteenth session. The basic
criteria identified in the note included questions relating to historical continuity,
distinctive cultural characteristics, traditional lands, non-dominance, self-identification and group consciousness. The Chairperson-Rapporteur also mentioned
in the note para. 7) that the attendance at the Working Group of certain persons
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describing themselves as “indigenous peoples” had been challenged by other indigenous peoples’ representatives in the Working Group.
6. The Chairperson-Rapporteur also raised the question of the desirability
of a definition of the concept “indigenous people”. She, and others, pointed out
that the Working Group itself had been a success despite not having adopted any
formal definition of “indigenous people”. That forum had none the less become,
in the view of almost all the participants, the major meeting point in the United
Nations system for representatives of observer Governments, indigenous peoples
intergovernmental and non-governmental organizations and other interested
individuals, in particular members of the academic family - a real “community
of peoples”, as the Chairperson-Rapporteur called it. It was also contributing,
systematically and constructively, to the promotion, protection and realization of
the rights of the world’s indigenous peoples.
7. Notwithstanding these observations, the Chairperson-Rapporteur expressed, inter alia, the view that some discussions regarding in particular a
further analysis of the concept of “indigenous people” might be desirable both
as a response to the growing interest of Governments and indigenous peoples
themselves and as a “guide” for the United Nations system, in particular in the
field of the implementation of international instruments relating to the promotion
and protection of the rights of indigenous peoples.
8. In elaborating the present working paper the Chairperson-Rapporteur also
took into consideration the examination of this question by the Special Rapporteur of the Sub-Commission, Mr. M. Alfonso Martinez, in his second progress
report on the study on treaties, agreements and other constructive arrangements
between States and indigenous populations
9. The following analysis of the concept of “indigenous people” is of a preliminary nature, and has the principal aim of promoting a more focused discussion
of this question by the interested parties at the fourteenth session of the Working
Group, as well as at the open-ended working group of the Commission. As further explained below, it is the considered opinion of the Chairperson-Rapporteur
that the concept of “indigenous” is not capable of a precise, inclusive definition
which can be applied in the same manner to all regions of the world. However,
greater agreement may be achieved with respect to identifying the principal factors
which have distinguished “indigenous peoples” from other groups in the practice
of the United Nations system and regional intergovernmental organizations. The
Chairperson-Rapporteur has accordingly devoted a part of this working paper to
a historical review of international practice, in an attempt to extract, inter alia,
recurring conceptual elements or themes.

I. Historical Review of International Practice
10. It should be acknowledged at the outset that the international discussion
of the concept of “indigenous” evolved, from the late nineteenth century until
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the establishment of the Working Group in 1982,3 within the framework of European languages, notably English, Spanish, and German. English and Spanish
share a common root in the Latin term indigenae, which was used to distinguish
between persons who were born in a particular place and those who arrived from
elsewhere (advenae). The French term autochtone has, by comparison, Greek roots
and, like the German term Ursprung, suggests that the group to which it refers
was the first to exist in the particular location. Hence, the semantic roots of the
terms historically used in modern international law share a single conceptual element: priority in time.
11. A fruitful starting point for the consideration of international practice is
the Berlin Africa Conference of 1884-1885, convened by the Great Powers with
the aim of agreeing on principles for the assertion and recognition of their territorial claims in Africa. In article 6 of the Final Act of the Conference, the Great
Powers made a commitment to the “protection of indigenous populations” of
Africa. In this legal context, the term “indigenous” was meant to distinguish
between citizens of nationals of the Great Powers and those persons in Africa
who were under the colonial domination of the Great Powers. It should be born
in mind that there was an implicit element of race in the use of the term “indigenous”, as well. When the British Empire subjected the Dutch settlers in South
Africa to British rule following the Boer War, for example, it was never conceived
that article 6 of the Final Act was applicable to them.

A. League of Nations
12. In accordance with Article 22 of the Covenant of the League of Nations
the Members of the League accepted as a “sacred trust of civilization” the duty
of promoting the well-being and development of the “indigenous population” of
those “colonies and territories” which remained under their control. Hence, the
Covenant of the League of Nations also used the term “indigenous” to distinguish
between colonial powers and peoples who were living under colonial domination. The Covenant added a second level of qualification, however, characterizing
“indigenous populations” as “peoples not yet able to stand by themselves under
the strenuous conditions of the modern world”, as contrasted to more “advanced”
societies. Both factors (that is, colonial domination and institutional capacity)
were to be considered, under Article 22 of the Covenant, in determining the
degree of supervision that was appropriate to particular territories and peoples.
13. The case of South Africa illustrates the meaning which attached to Article
22 of the Covenant, in the practice of the League. In 1919, South Africa was not
yet an independent State. It was still a part of the British Empire and, albeit selfgoverning in its local or internal affairs, subordinate to the British Parliament in
London. Nevertheless, the League entrusted South Africa with a mandate, under
Article 22, over the territory and population of Namibia. Within the conceptual
framework of the Covenant, Namibia was “indigenous”, in contradistinction to

Erica-Irene A. Daes

the “advanced” character of South Africa. The League did not conceive, however,
that the African population of South Africa itself was “indigenous” in relation to
recent Dutch and British settlers.
14. It is possible to identify one more important element of the evolving
concept of “indigenous” in the case of South Africa. Article 22 of the Covenant
was applied to territories, as demarcated by internationally recognized borders,
rather than to peoples who could be distinguished by sociological, historical or
political factors. Thus, Namibia, as a territory geographically defined by the Great
Powers, was deemed to be “indigenous”, while the African population within
South Africa was not so considered.

B. Pan-American Union
15. Meanwhile, however, the Pan-American Onion, as the predecessor of the
present-day Organization of American States, had begun to use the “indigenous”
in a rather different manner. In its resolution XI of 21 December 1938, the Eighth
International Conference of American States declared:
“That the indigenous populations, as descendants of the first inhabitants
of the lands which today form America, and in order to offset the deficiency in their physical and intellectual development, have a preferential
right to the protection of the public authorities”.
The objective of this preferential treatment was to be their “complete integration into the national life” of existing States. In this and subsequent official documents of the Pan-American Union, it should be noted that the terms “indigenous”
and “Indian” were used interchangeably.
16. As a matter of regional practice in the Americas, therefore, the term “indigenous” was employed to identify marginalized or vulnerable ethnic, cultural,
linguistic and racial groups within State borders, rather than the inhabitants
of colonial territories that were distinct geographically from the administering
Power.

C. Charter of the United Nations
17. The adoption of the Charter of the United Nations in 1945 did nothing
to reconcile different usages of the term “indigenous” in international law. Article
73 of the Charter refers to “territories whose peoples have not yet attained a full
measure of self-government”, rather than “indigenous populations” as that term
appears in the Covenant of the League of Nations. It was not until 15 December 1960 that the United Nations General Assembly, in resolution 1541 (XV),
defined a “Non-Self-Governing Territory” for this purpose, using a two-tiered
test. A territory which is “geographically separate and is distinct ethnically and/or
culturally from the country administering it” falls, prima facie, under Article 73.
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Evidence that the inhabitants suffer a “position or status of subordination” may be
advanced to support this presumption, but is not required.
18. It has generally been presumed that the foregoing definition of a “NonSelf-Governing Territory”, in respect to Article 73 of the Charter, is also applicable to the definition of “peoples” who are entitled to the exercise of the right of
self-determination under common article 1 of the two International Covenants
on Human Rights (hereinafter Covenants). However, the significance of the
choice of the term “peoples”, rather than “territories”, by the drafters of the two
Covenants should not be minimized. The shift from a geographical conception
to a sociological one implies a broadening of the application of the principle of
self- determination to include non-dominant groups within the boundaries of
independent States.
19. Consistent with the foregoing analysis of the choice of the term “peoples”
in the two Covenants, the 1970 Declaration on Principles of International Law
concerning Friendly Relations and Cooperation among States in accordance
with the Charter of the United Nations4 prohibits the dismemberment of States
“conducting themselves in compliance with the principle of equal rights and selfdetermination of peoples ... and thus possessed of a government representing the
whole people belonging to the territory without distinction as to race, creed or
velours. It would have been unnecessary to make such a qualification unless it was
understood that the population of a State could consist of a number of “peoples”,
each possessing the right of self-determination. As the Chairperson-Rapporteur
has analysed in her explanatory note concerning the draft declaration on the rights
of indigenous peoples, the right of self-determination may be satisfied where a
people enjoys an effective voice, through its own representatives, in the governing
of a democratic State, and suffers no disadvantage or discrimination.
20. After the Second World War, by comparison, the term “indigenous” assumed the meaning it had previously been given by the Pan-American Onion,
rather than the League of National The General Assembly, in resolution 275 (III)
of 11 May 1949, recommended a study of the conditions of the “aboriginal population and other underdeveloped social groups” of the Americas, with a view to
promoting their integration and development. Three years later, the Government
of Belgium provoked a controversy by arguing that Article 73 of the Charter
should be interpreted in the light of the concept of “indigenous” found in Article
22 of the Covenant of the League of Nations.5 According to the delegation of Belgium, the reporting obligations of Article 73 applied not only to overseas colonies,
but to “backward indigenous peoples” living within the borders of independent
States in all regions of the world.

D. ILO Convention No. 107
21. The delegation of Belgium was not successful in bringing the concept
of “indigenous peoples” into Article 73 of the Charter, but the ILO adopted the
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Convention concerning the Protection and Integration of Indigenous and Other
Tribal and Semi-Tribal Populations in Independent Countries, 1957 (No. 107).
Article 1 of the Convention defines the term “tribal” in terms reminiscent of the
League Covenant: their “social and economic conditions are at a less advanced
stage” in comparison with their neighbours, and they live under separate laws,
either of their own choosing or imposed by the State. Some “tribal” peoples,
moreover, “are regarded as indigenous on account of their descent from the
populations which inhabited the country, or a geographical region to which the
country belongs, at the time of conquest or colonization” and remain socially,
economically and culturally distinct.
22. In the terms set forth by Convention No. 107, then, both “tribal” and
“indigenous” peoples are mainly characterized by social, cultural, economic, legal
and institutional distinctiveness. Evidence of actual oppression or discrimination
is not a criterion. The only factor that differentiates “indigenous” peoples from
“tribal” peoples is a history of “conquest or colonization”, but this distinction
is of no practical consequence, since the Convention guarantees both categories
of people exactly the same rights. According to Convention No. 107, all “indigenous” peoples are “tribal”, but not all “tribal” peoples are “indigenous”. Special
rights attach equally to both groups. No advantage is gained by virtue of being
“indigenous” in the sense of having been a victim, historically, of conquest or
colonization. Hence, the source of rights is not (according to this ILO international instrument) a people’s history of being conquered, colonized or oppressed,
but its history of being distinct as a society or nation. 23. It is noteworthy that
Convention No. 107 was not only ratified by 14 States in Latin America and 2 in
Western Europe, but also by 11 States in Africa and Asia.

E. Study of the Problem of Discrimination against Indigenous
Populations
24. In his monumental Study of the Problem of Discrimination against Indigenous Populations (E/CN.4/Sub.2/1986/7 and Add.1-4), the Special Rapporteur
of the Sub-Commission, Mr. J. Martinez Cobo, offered a cautious, preliminary
analysis of the concept of “indigenous” that reflects the fundamental elements
already incorporated into article 1 of Convention No. 107.
“Indigenous communities, peoples and nations are those which, having
a historical continuity with pre-invasion and pre-colonial societies that
developed on their territories, consider themselves distinct from other
sectors of the societies now prevailing in those territories, or parts of
them. They form at present non-dominant sectors of society and are
determined to preserve, develop and transmit to future generations
their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural
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patterns, social institutions and legal systems”.6
25. This combines the element of distinctiveness, which characterizes both
“indigenous” and “tribal” peoples according to article 1 of ILO Convention No.
107, with the element of colonialism, which in the Convention No. 107 is employed to differentiate “indigenous” from “tribal”.
26. The Special Rapporteur proposed three additional elements for the concept of “indigenous”, albeit in a way that suggests that these new elements are
neither necessary nor sufficient to clarify a particular group. One element is “nondominance at present”, implying that some form of discrimination or marginalization exists, and justifies action by the international community. It would not
follow, however, that a group ceases to be “indigenous” if, as a result of measures
taken for the full realization of its rights, it were no longer non-dominant.
27. The Special Rapporteur referred also to the importance to the group of
retaining a relationship with ancestral lands or territories, as well as the importance of ensuring that the distinctiveness of the group is voluntary, rather than
imposed upon the group by the State. These two points were addressed when the
ILO revised Convention No. 107.

F. ILO Convention No. 169
28. ILO Convention No. 107 has been revised and replaced by the Convention on Indigenous and Tribal Peoples in Independent Countries, 1989 (No. 169),
which in article 1 has retained the distinction between “indigenous” and “tribal”
peoples, while modifying the way in which these two terms are defined.7 “Tribal
peoples” are peoples “whose social, cultural and economic conditions distinguish
them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws
or regulations”. This formulation embraces the factor of “distinctiveness” as it
appeared in ILO Convention No. 107, but deletes any implication that tribal
peoples are inferior or less “advanced”. “Indigenous peoples” are now defined in
terms of their distinctiveness, as well as their descent from the inhabitants of their
territory “at the time of conquest or colonization or the establishment of present
state boundaries” (emphasis supplied). The addition of the underlined phrase has
the effect of minimizing any logical differences between the concepts of “indigenous” and “tribal”, since both concepts are now chiefly defined by the extent to
which the group in question constitutes a distinct society.
29. The only concrete remaining difference between the definition of “indigenous” and “tribal” in ILO Convention No. 169 relates essentially to the principle
of self-determination. A people may be “tribal”, either by its own choice (that is,
by maintaining its own laws and customs), or without its consent (as a result of
special legal status imposed by the State). A people may be classified as “indigenous” only if it so chooses by perpetuating its own distinctive institutions and
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identity.
30. Even this residual distinction appears to be vitiated by article 1.2 of the
Convention, which provides that “self-identification” shall be a fundamental criterion when determining the status of particular groups.8 In other words, the only
objective or extrinsic criterion of the “indigenous” or “tribal” character of a group
is distinctiveness. The remaining criterion is subjective: the choice of the group to
be and remain distinct, which is an exercise of self-determination.
31. Like ILO Convention No. 107, moreover, Convention No. 169 accords
the same rights to “indigenous” and “tribal” peoples, further eroding the usefulness of distinguishing between these categories of peoples.
32. It may justifiably be stated that, after two rounds of exhaustive negotiations on the problem of definition, first in 1957 and again 1988-1989, the ILO
did not achieve greater semantic precision, but on the contrary succeeded only
in merging the definition of “indigenous” and “tribal” into a single broad test of
distinctiveness.
33. The draft inter-American declaration on the rights of indigenous peoples,
prepared by the inter-American Commission on Human Rights for consideration
by the General Assembly of the Organization of American States, adopts the
conceptual approach of ILO Convention No. 169, defining “indigenous peoples”
as descendants of the earliest inhabitants of the country.9 Interestingly, however,
the draft inter-American declaration suggests that cultural distinctiveness - the
central element of the ILO definition of “tribal” - provides an alternative basis
for establishing that a group is “indigenous”. If adopted, this instrument would
combine “indigenous” and “tribal”, as defined in the above-mentioned ILO Conventions, into one concept, with two alternative tests.
34. The United Nations Development Programme (UNDP) has prepared
draft guidelines for support to indigenous peoples.10 Draft guidelines 4, 5 and 6
refer to the definition of indigenous peoples. In these draft guidelines mention
is made, inter alia, to the fact that despite certain characteristics common to the
world’s indigenous peoples, no single accepted definition of indigenous peoples
exists which captures their diversity. Therefore, “self-identification” as indigenous
or tribal is usually regarded as a fundamental criterion for determining whether
groups are indigenous or tribal, sometimes in combination with other variables
such as language spoken and geographic location or concentration. These draft
guidelines adopt the definition of ILO Convention No. 169.

G. Indigenous peoples’ point of view
35. Indigenous representatives on several occasions have expressed the view,
before the Working Group that a definition of the concept of “indigenous people”
is not necessary or desirable. They have stressed the importance of self-identification as an essential component of any definition which might be elaborated by
the United Nations system. In addition, a number of other elements were noted
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by indigenous representatives, in particular during the thirteenth session of the
Working Group.11 For example, the Aboriginal and Torres Strait Islander Social
Justice Commissioner, Mr. M. Dodson, stated: “there must be scope for self-identification as an individual and acceptance as such by the group. Above all and of
crucial and fundamental importance is the historical and ancient connection with
lands and territories. ...”. A number of other indigenous representatives referred
to the working definition developed by the Special Rapporteur, Mr. Martinez
Cobo.12 The representative of the Sami Council, for example, stated that “even
without a definition it should be relatively easy to identify the beneficiaries (of
the draft declaration) by using the criteria of the Cobo report which is adequate
to determine whether a person or community is indigenous or not. Factors such
as historical continuity, self-identification and group membership are cardinal
criteria in this regard”.
36. As mentioned earlier, indigenous groups insist on their right to define
themselves both in terms of an individual’s “self-identification” as an indigenous
person and with respect to the community’s right to define its members. This
“subjective” approach – that indigenous peoples are those who feel themselves to
be indigenous and are accepted as such by members of the group - has been widely
supported, although it is not clear whether it would be sufficient if other “objective” criteria, such as ancestry, were absent.13 The Human Rights Committee, in
addressing this question, especially in connection with the Sandra Lovelace case,
has found that denial of the legal right of an Indian woman to reside on the Indian
Tobique Reserve, in Canada, because of her marriage to a non-Indian violated her
right, “in community with the other members of her group”, to enjoy her own
culture as guaranteed by article 27 of the International Covenant on Civil and
Political Rights. The Human Rights Committee did not directly address the issue
of whether the author of the communication, Ms. Lovelace, had lost her status
as an Indian. Nevertheless, it has implicitly decided that she remained a part of
the Maliseet Indian band from which she came. The case of Sandra Lovelace was
considered in the light of the fact that her marriage to a non-Indian has broken
up. There was no evidence that the above-mentioned Indian band objected to her
residing on the reserve.14
37. Article 27 of the Covenant has also been invoked by indigenous people.
In this respect, it should be mentioned, for example, that in 1980, an Aboriginal delegation addressed the Sub-Commission on the Australian Government’s
failure to protect a sacred site on Aboriginal leasehold land at Noonkanbah from
the Western Australian Government’s insistence that exploratory drilling for oil
should proceed.15 Another case concerning Canadian Indians (communication
No. 167/1984, BERNARD OMINAYAK, CHIEF OF THE LUBICON LAKE
BAND V. CANADA). raised issues before the Human Rights Committee under
article 27 of the Covenant with respect to the traditional rights to fishing and
hunting, as well as issues of self-determination under article 1 of the Covenant. In
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its review of this case, the Committee did, inter alia, find a violation of article 27.
It recognized “that the rights protected by article 27, include the rights of persons,
in community with others, to engage in economic and social activities which are
part of the culture of the community to which they belong”.16
38. It should be also mentioned that some indigenous representatives from
Asia stated that, in view of the establishment of the new working group of the
Commission on Human Rights, a formal definition was urgently needed to
prevent Governments from denying the existence of indigenous peoples in their
countries.17

H. Views expressed by governments
39. The representatives of the observer Governments of Bangladesh and India
emphasized the need for a clear definition of “indigenous people” in the interest of
an effective focus on the true indigenous people of the world. The representative
of the observer Government of Bangladesh stated in particular that a procedure
based on self-identification could be self-defeating and that it would be a great
disservice to the true indigenous people if the agenda for indigenous people were
allowed to be confused with the agenda of other subnational and tribal groups
that constituted minorities within their respective countries.

I. Views expressed by members of the Working Group
40. Mr. R. Hatano, member of the Working Group, in one of his statements
before the Sub-Commission regarding in particular the draft declaration on the
rights of indigenous peoples, expressed the following views in connection with
the definition of the concept “indigenous people”: “...Even if [the declaration] was
not a binding legal instrument, it none the less sets out the rights of indigenous
peoples and the duties of States towards these peoples. However, nowhere did the
declaration define the key expression ‘indigenous people’. Apparently, indigenous
organizations did not want the term to be defined for fear some indigenous persons
would not be covered by the scope of the definition. However, such organizations
had repeatedly affirmed that the world’s population included approximately 300
million indigenous persons. How had they arrived at that figure without some
yardstick or definition to distinguish between indigenous and non-indigenous
persons?18
41. Mr. J. Bengoa, alternate member of the Working Group, stated that regarding the development of a concept of indigenous people, the discussion clearly
had two sides: a theoretical one and a political one. Also, there was a difficult
linguistic problem in view of the usage of the words “populations” and “peoples”.
The draft declaration which had been approved by the Sub-Commission used
both words without making a clear distinction between them. A definition of the
concept of “indigenous peoples” could be an important step towards the recogni-
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tion of indigenous peoples and their rights and could well serve to make the very
important distinction between indigenous groups and minorities. In that regard,
the difference between defining peoples and establishing procedures to exercise
the right of self-identification should be made. The procedures to exercise the
right of self-identification had to have the following characteristics: first, they
had to be operational in order to serve international objectives and in particular
allow an understanding of the many different cultures; second, they had to be
functional to allow participation of the indigenous peoples; third, they had to be
flexible in order to be able to respond to new situations in the dynamic process
of recognizing indigenous peoples’ rights. Mr Bengoa stressed the fact that the
principle of self-identification is inalienable and has to be part of the definition.
The characteristic of being the first people and the strong ties to the land also
constituted important elements of a possible definition. He pointed out the inherent danger of a requirement of historic continuity, as many indigenous peoples
had been forcibly removed from their lands or were now living in urban areas but
had kept their indigenous identity. Also, he stated that the element of having been
subjected to colonization needed further discussion, as it seemed to reflect mainly
the situations faced by indigenous groups in the Americas. The element of distinct
culture which was recognized by all existing definitions should not constitute
a decisive feature in order to allow for a more dynamic approach, taking into
account processes of change in indigenous societies. Furthermore, he regarded
the characteristic of non-dominance as an empirical reality but not necessarily a
substantive feature.19

II. Critical Legal Analysis
A. Comparison with “Non-Self-Governing Territories”
42. It will be recalled that in General Assembly resolution 1541 (XV) the
Assembly had defined “Non-Self-Governing Territories” in terms of three fundamental factors: cultural distinctiveness, geographic separateness, and actual
subordination. The evolving concept of “indigenous” overlaps with the formal
definition of “Non-Self-Governing Territories” with respect to the first factor
(distinctiveness). We have seen that subordination, while suggested as a possible
element of a definition in the Martinez Cobo study, was not included in the definition adopted by the ILO conventions in this field, although marginalization and
oppression are unquestionably shared experiences of most indigenous peoples. It
does not seem logical, moreover, that the presence or absence of oppression should
be a factor distinguishing indigenous peoples from others heaving experienced
so-called classic colonialism.
43. The third factor, geographic separateness, also merits a critical re-examination. The Special Rapporteur, Mr. Martinez Cobo, recognized that indigenous
peoples tend to be characterized by their maintaining special relationship” with
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their “ancestral territories”. Although ILO Convention No. 169 does not include
any geographical factor in its definition of “indigenous”, it none the less affirms,
in article 13, the “special importance” of the continuing relationship between
indigenous peoples and their ancestral territories for continuing their “cultures
and spiritual values”. In other words, the cultural distinctiveness of indigenous
peoples, which is central to the concept of “indigenous” in contemporary international law, is inseparable from “territory”.
44. The inseparability of cultural distinctiveness and territory from the concept of “indigenous” was noted by the United Nations Conference on Environment and Development in paragraph 26.1 of Agenda 21, adopted by a consensus
of Member States:
“Indigenous people and their communities have a historical relationship
with their lands and are generally descendants of the original inhabitants of those lands”.20
45. The centrality of land tenure systems and ecological knowledge to the
cultures of indigenous peoples was reaffirmed, again by consensus, at the International Conference on Population and Development at Cairo in 1994.21
46. The World Bank Operational Manual also identifies “a close attachment
to ancestral territories and to the natural resources in these areas” as one of five
factors which, in varying degrees, tend to characterize “indigenous peoples”.22

B. Comparison with “minorities”
47. Acknowledging the significance of “territory” may be necessary to address another major logical and conceptual problem: differentiating “indigenous
peoples” from “minorities”. A strict distinction must be made between “indigenous rights” and “minority rights”. Indigenous peoples are indeed peoples and
not minorities or ethnic groups.23
48. The Permanent Court of International Justice (P.C.I.J.) did not define the
concept “minority” but made an attempt to provide the meaning of the concept of
“community” in the Greco-Bulgarian Communities case as follows:
“...a group of persons living in a given country or locality having a race,
religion, language and traditions of their own, and united by this identity of race, religion, language and traditions in a sentiment of solidarity,
with a view to preserving their traditions, maintaining their form of
worship, securing the instruction and upbringing of their children in
accordance with the spirit and tradition of their race and mutually assisting one another.24
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49. The above-mentioned formula contains four main elements: (a) biological
distinctiveness; (b) cultural distinctiveness (religion, language, traditions); (c) the
choice or desire to remain distinct (which may be implied in the perpetuation of
the cultural distinctiveness of the group); and (d) social cohesiveness (which may
be implied from the fact that the group seeks a recognition of its collective rights).
The racial factor is, of course, no longer admissible as a matter of law or science.
50. The meaning of the concept of “minority” provided by the P.C.I.J. may
therefore be collapsed into the same concept that lies at the heart of all recent
attempts to define “indigenous” - that is, a distinctiveness which the people concerned wish to perpetuate.
51. In his important Study on the Rights of Persons Belonging to Ethnic, Religious
and Linguistic Minorities, the Special Rapporteur of the Sub-Commission, Mr. F.
Capotorti, argued that the size and power of a group are important considerations
in determining whether it should be an object of special international protection.
A “minority” from the viewpoint of sociology, he reasoned, is not necessarily the
same as a “minority” within the context of international human rights law. From
his perspective, he proposed the following definition:
“A group numerically inferior to the rest of the population of a State, in
a non-dominant position. whose members - being nationals of the State
- possess ethnic, religious or linguistic characteristics differing from
those of the rest of the population and show, if only implicitly, a sense of
solidarity, directed towards preserving their culture, traditions, religion
or language.25
52. Thus defined, a group must not only lack political power, but lack the
numerical strength ever to gain power through democratic means, before it qualifies as a “minority”. An oppressive group that constitutes a numerical minority of
the national population would, accordingly, not qualify as a “minority”, but in
such as case the State concerned would not be entitled to invoke national unity
and territorial integrity against legitimate national liberation movements.
53. At the request of the Sub-Commission, Mr. J. Deschenes made a great
effort to improve upon the definition of “minority” but reached essentially the
same conclusions as Mr. Capotorti. Be suggested one refinement that merits our
attention, however. This was to place greater weight on the element of choice,
since there would seem to be no need to be concerned with groups that did not
wish to be protected, or to maintain their distinct identity as groups.26
54. In a more recent study, the Special Rapporteur of the Sub-Commission, Mr. A. Eide, was also inspired by the definition proposed by Mr. Capotorti,
although he concluded that the size of the group and its distinctiveness are sufficient as tests of its character as a minority, thereby abandoning the element of
non-dominance.27
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55. At its first session in 1995, the new Working Group on Minorities of
the Sub-Commission considered the possibility of elaborating a more precise
definition of “minority” but the debate merely underscored the futility of such
an endeavour, and the Working Group proceeded to discuss practical means of
protecting minorities without agreeing on a definition.28
56. At the second session of the Working Group on Minorities a member,
Mr. S. Chernichenko, presented a working paper on the definition of minorities
(E/CN.4/Sub.2/AC.5/1996/WP.1 and Corr.1), in which he proposed a new definition of minorities. In this respect, he emphasized, inter alia, that his definition did
not extend to indigenous populations and that the tasks of the Working Group
on Minorities did not include the development of any definition of indigenous
populations (para. 7).
57. The Human Rights Committee in its General Comment No. 23 (50)
(art. 27) observes that “culture manifests itself in many forms, including a particular way of life associated with the use of land resources, specially in the case
of indigenous peoples. That right may include such traditional activities as fishing
or hunting and the right to live in reserves protected by law”.29 In any event, the
“working definition” included in the Capotorti study does not help distinguish
between the concepts of “indigenous” and “minority” since most groups that
regard themselves as indigenous peoples could satisfy its tests.
58. The task of clarifying the concept of “indigenous” is accordingly complicated by the fact that the United Nations has previously failed to devise reasonably
precise definitions of “peoples” or “minorities”.30
59. Since the three concepts “indigenous”, “peoples” and “minorities” are
logically and legally related, it would be necessary to refine all of them simultaneously, lest our efforts to clarify the concept of “indigenous” add to the existing
uncertainty in the meaning of the other related concepts.

C. The search for factors specific to “indigenous”
60. It is none the less possible to identify at least two factors which have never
been associated with the concept of “minorities”: priority in time and attachment to a particular territory. These factors do not, however, help to distinguish
between the concept of “indigenous” and the concept of “peoples”, since “peoples”
are also ordinarily identified with a distinct territory to which they have a claim
of historical precedence. In other words, it is possible to find points of differentiation between “indigenous” and “minority”, but not between “indigenous” and
“peoples”, based upon the efforts of international organizations to define these
terms in this century.
61. This is an appropriate stage at which to review the discussion of these issues by participants at the first meeting of the working group of the Commission
on Human Rights which was established by resolution 1995/32. Several delegations of Member States maintained that it was essential to adopt a definition of
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the concept “indigenous” before negotiating the substantive provisions of a declaration on the rights of these people. Some delegations, moreover, reasoned that
the concept of “indigenous” is applicable only to situations in which the original
inhabitants of the territory were subjugated and physically dispossessed by settlers
from overseas, bearing alien cultures and values, and where these settlers, rather
than the original inhabitants, have been the real beneficiaries of decolonization
and independent statehood. These circumstances, the same delegations contend,
have largely been restricted historically to the Americas and Oceania.
62. Further, in adopting its report, the working group stipulated that it was
“solely a record of the debate and does not imply acceptance of the usage of either
expression ‘indigenous peoples’ or ‘indigenous people,. In this report both are
used without prejudice to the positions of the particular delegations, where divergences of approach remain” (E/CN.4/1996/84, para. 3).
63. The advisability and feasibility of adopting a definition of the concept of
“indigenous” may reasonably be judged from the conceptual framework proposed
by concerned delegations. The definition which has been suggested differs in only
one concrete aspect from the conceptual model presented in the Martinez Cobo
study or the two ILO conventions in this field: conquest, colonization, subjugation or discrimination must be at the hands of persons from other regions of the
world rather than neighbours. In the opinion of the Chairperson-Rapporteur,
this makes an unjustified distinction between long-distance aggression and shortdistance aggression, and it is logically impossible to establish a cut-off distance.
Moreover, it assumes that the cultural differences that exist between peoples in a
simple linear function of distance, such that mere proximity creates a presumption
of shared values. The information provided to the Working Group on Indigenous
Populations each year contradicts the validity of that assumption.
64. Underlying the arguments made by many observer Government delegations is a conceptual critique of the use of the term “indigenous” to distinguish
between groups that have been neighbours for millennia. To the extent that the
English and Spanish terms which are currently in official use in the United Nations system imply a distinction between persons originating in a country, as
opposed to immigrants or settlers, the unease of many African and Asian Governments is understandable. Plainly, most of the persons who have control of the
contemporary State are not less native to the soil of the country as a whole than
groups that are identified as “indigenous” or “tribal”. It should be pointed out,
however, that this conceptual difficulty disappears if we think of “indigenous”
peoples as groups which are native to their own specific ancestral territories within
the borders of the existing State, rather than persons that are native generally to
the region in which the State is located.
65. The purpose of the present document is not to minimize the concerns
expressed by some Governments, but to demonstrate that their concerns cannot
effectively be met through an exercise in definition. The result of undertaking such
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an exercise would be a definition which lacked any scientific or logical credibility,
thereby undermining (in turn) the credibility and usefulness of the declaration of
principles to which it was attached.

III. Conclusions and Recommendations
66. It is an encouraging fact that Governments in the Latin American region
have expressed confidence in their understanding of the meaning of “indigenous”
in their own regional context, rendering an explicit, negotiated definition of this
concept largely unnecessary. The Chairperson-Rapporteur is cognizant of the fact
that, even in the Americas, disputes have often arisen regarding the “indigenous”
status of particular groups. Within the United States, for example, more than 100
groups are still seeking formal acknowledgement of their status as “Indian tribes”,
under a 1978 law identifying seven historical and sociological criteria applicants
must satisfy with scientific evidence.31
67. In practical terms, then, it would be foolhardy to disregard both the
regional and the national dimensions of the concept of “indigenous” Regional
research and consultations would be extremely useful for this purpose and, in
the future, differences in practice must be recognized as long as they are broadly
consistent with regional and international expert opinion. Where disputes occur,
they should be addressed in the same way as other disputes involving both factual
and legal issues in the field of human rights, that is to say, through a constructive
dialogue between expert bodies and the representatives of indigenous peoples and
Governments.
68. At its second and third sessions, the Working Group on Indigenous Populations discussed the definition of the concept of “indigenous” at great length, using the work of the Special Rapporteur as a point of departure.32 No consensus was
reached, but indigenous people who participated in these discussions stressed the
need for flexibility and for respecting the desire and the right of each indigenous
people to define itself. From that time the Working Group has indeed adopted a
flexible approach to determining eligibility to participate in its annual sessions,
relying upon organizations of indigenous peoples themselves to draw attention to
any improper assertions of the right to participate as “indigenous” peoples. On
the whole, this has been successful, and shows that the gradual evolution of the
concept of “indigenous” in practice, and in cooperation with indigenous peoples
themselves, is sufficiently practical and effective as a method of screening the
claims of groups whose legal character may be challenged.
69. In summary, the factors which modern international organizations and
legal experts (including indigenous legal experts and members of the academic
family), have considered relevant to the understanding of the concept of “indigenous” include:
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(a) Priority in time, with respect to the occupation and use of a specific
territory;
(b) The voluntary perpetuation of cultural distinctiveness, which may
include the aspects of language, social organization, religion and spiritual values, modes of production, laws and institutions;
(c) Self-identification, as well as recognition by other groups, or by State
authorities, as a distinct collectivity; and
(d) An experience of subjugation, marginalization, dispossession, exclusion or discrimination, whether or not these conditions persist.
70. The foregoing factors do not, and cannot, constitute an inclusive or comprehensive definition. Rather, they represent factors which may be present, to a
greater or lesser degree, in different regions and in different national and local
contexts. As such, they may provide some general guidance to reasonable decision-making in practice.
71. The United Nations system should be mindful of the conclusion of the
managers of the World Bank that “no single definition can capture (the) diversity”
of indigenous peoples worldwide.33 It would also be wise to heed the words of the
Special Rapporteur, Mr. Capotorti, who warned that precise universal definition,
while of philosophical interest, would be nearly impossible to attain in the current
state of global realities, and would in any event not contribute perceptibly to the
practical aspects of defending groups from abuse.34
72. In presenting this analysis, the Chairperson-Rapporteur wishes to stress
that she can find no satisfactory reasoning for distinguishing between “indigenous” and “tribal” peoples in the practice or precedents of the United Nations.
Nor is she persuaded that there is any distinction between “indigenous” peoples,
and “peoples” generally, other than the fact that the groups typically identified
as “indigenous” have been unable to exercise the right of self-determination by
participating in the construction of a contemporary nation-State.
73. The Chairperson-Rapporteur is compelled to conclude that any inconsistency or imprecision in previous efforts to clarify the concept of “indigenous”
was not a result of a lack of adequate scientific or legal analysis, but due to the
efforts of some Governments to limit its globality, and of other Governments to
build a high conceptual wall between Indigenous and “peoples” and/or “NonSelf-Governing Territories”. No one has succeeded in devising a definition of
“indigenous” which is precise and internally valid as a philosophical matter, yet
satisfies demands to limit its regional application and legal implications. All past
attempts to achieve both clarity and restrictiveness in the same definition have in
fact resulted in greater ambiguity.
74. The only immediate solution, based on the experience of the Working
Group on Indigenous Populations, is a procedural one: we must ensure that the
eventual implementation of a declaration on the rights of indigenous peoples is
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entrusted to a body which is fair-minded and open to the views of indigenous
peoples and Governments, so that there is room for the reasonable evolution and
regional specificity of the concept of “indigenous” in practice.
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Debate within global forums over establishing definitional standards for indigenous peoples versus an unlimited right of indigenous self-identification has exposed
something of a dilemma over standard setting in international law. Requiring strict,
definitional standards excludes some indigenous groups from the very protections they
need, while reifying their identities. Yet failure to establish an accepted definition
of indigenous peoples leads to host-state concerns over applying international legal
instruments to the world’s indigenous populations. After surveying indigenous definitions developed by academicians in the field of nationalism/international law as well
as practitioners from IGOs and NGOs, it is determined that a balance between selfidentification and establishing a working definition of indigenous peoples is possible.
Utilizing a model of ‘Peoplehood’ refined by Holm, Pearson and Chavis (2003), the
article presents a new working definition of indigenous peoples that is both flexible
and dynamic.
The question of ‘who is indigenous?’ is best answered by indigenous communities themselves. As testament to this, ‘self-identification’ policies for indigenous
nations have increasingly become an accepted international legal practice beginning in 1977, when the second general assembly of the World Council of Indigenous Peoples (WCIP) passed a resolution stating that ‘only indigenous peoples
could define indigenous peoples’.2 Since that time, two of the most active global
organizations promoting indigenous rights, the United Nations Working Group
on Indigenous Populations (WGIP)3 and the International Labor Organization
(ILO),4 have advocated an unlimited right to ‘self-identification’5 for indigenous
peoples in order to counter possible actions of ‘host’ states6 who might deny
indigenous claims within their borders.
Despite the accepted practice of unlimited self-identification for indigenous peoples within global forums, states ‘hosting’ indigenous peoples7 within
their borders have generally contested such an open policy.8 They claim that if
standard setting is to continue, declarations and treaties concerning indigenous
peoples must clearly define the people these global policies are designed to pro
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tect. Debate over establishing definitional standards versus an unlimited right
of indigenous self-identification has exposed something of a dilemma over the
construction of indigenous identity.9
On the one hand, requiring strict, definitional standards could exclude some
indigenous groups from the very protections they need and would also conform
to state-centric, bureaucratic decision-making practices, which are antithetical to
most indigenous belief systems. As Kanien’kehaka (Mohawk) scholar Taiaiake
Alfred points out, ‘Demands for precision and certainty disregard the reality
of the situation: that group identity varies with time and place.’10 Additionally,
establishing an indigenous/non-indigenous dichotomy may ‘serve to mask the diversity of interests that indigenous people have, silence debate among indigenous
peoples, and/or support arguments against greater self-determination.’11 Finally,
a strict definitional approach may obstruct the process of community-building,
as nationalist scholar Anthony D. Smith asserts: ‘A crucial element in the formation of nations is the process of self-identification as distinct cultural populations
through naming and self-definition.’12
On the other hand, failure to establish an accepted definition of indigenous
peoples could lead other ethnic groups to position themselves as ‘indigenous’
solely to obtain expanded international legal status and protections enumerated
in both ILO treaty No.169 and the ‘Draft Universal Declaration on the Rights
of Indigenous Peoples’. This concern was expressed by indigenous participants at
previous WGIP meetings, who reported ‘that certain of the participants claiming status as indigenous were not in fact so’.13 Recently, Afrikaner (South Africa)
delegations, which are actually descendants of Dutch settlers who colonized the
region, attended the WGIP meetings claiming to be ‘indigenous’, causing great
concern among delegations who had legitimate claims to indigenous status.14
The dilemma over ‘who is indigenous’ has become increasingly politicized
as indigenous peoples have attained a distinct legal standing under international
law. Consequently, international organizations, host states, non-governmental
organizations and researchers have each attempted to develop their own definitional standards of native peoples. Yet while a definitional debate has developed
almost exclusively within enclaves of academia, indigenous organizations, and
inter-governmental organizations, little discourse has taken place between these
communities of experts regarding ‘who is indigenous’. Thus, a proliferation of
indigenous definitions by practitioners and academies has not fostered consensus
or cumulative integration across disciplines and communities. As Maori scholar
Manuhuia Barcham explains:
Theorists and practitioners alike have created and reified an ahistorical
idealization of the indigenous self whereby the constitution of oneself as
an ‘authentic’ indigenous self has been conflated with special ahistorical
assumptions concerning the nature of indigeneity, a process intricately
linked to the continued subordination of difference to identity.15
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Additionally, current conceptual and theoretical research on indigenous
groups in the field of ethnonationalism tends to be ahistorical and reified when
distinguishing indigenous from ethnonationalist groups. For example, the Minorities at Risk project, which is a comprehensive dataset examining the status of
some 275 politically active ethnopolitical groups around the world, makes conceptual distinctions between ethnonationalist and indigenous groups in terms of
whether or not they seek to establish their own independent state. As the above
quote from Barcham suggests, such an approach may be ahistorical while prioritizing identity over cultural and political variance between indigenous groups.
Even indigenous scholars who understand the differences between indigenous peoples and other minority groups have developed conceptualizations of
indigenous peoples that are incomplete. Therefore, previous theories on nationalism and identity, whether primordial or circumstantial, may help to inform how
one approaches the conceptualizations of indigenous peoples. Additionally, interdisciplinary work stressing the concept of ‘Peoplehood’ may also lend insights
to this conceptual discussion. I begin by surveying various definitions that have
been proffered by academicians, indigenous organizations and intergovernmental
organizations to highlight existing conceptual disparities. The final section of
the article evaluates the prospects for conceptualizing ‘who is indigenous’ using
the concept of peoplehood as a guide to reconceptualize native identity from an
interdisciplinary, self-identification framework.

Academicians Define Indigenous
While there have been several scholarly works examining global indigenous
rights, I will focus on indigenous definitions developed by the most prominent
researchers in the social sciences given their high visibility and impact on the field.
In her acclaimed work, The Indigenous Voice in World Politics, Franke Wilmer
was among the first social scientists to systematically examine the global historical process of moral exclusion undertaken by Western powers against indigenous
peoples.16 She defines indigenous in its broadest sense as peoples:
1. With tradition-based cultures;
2. Who were politically autonomous before colonization;
3. Who, in the aftermath of colonization and/or decolonization, continue
to struggle for the preservation of their cultural integrity, economic
self-reliance, and political independence by resisting the assimilationist policies of nation-states.17
Establishing a list of core components of indigenous identity, such as the
three above, allows for maximum flexibility when identifying the approximately
5,000 indigenous groups worldwide. However, the above referenced definition is
so general that it is difficult to ascertain whether indigenous peoples are differ-
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ent in terms of their cultural worldviews and goals from other minority groups
throughout the world. In a more recent article co-authored with Alfred, a revised
version of Wilmer’s original three-part definition corrects some of the earlier ambiguities:
1. They are descended from the original inhabitants of the geographic
areas they continue to occupy, hence, they are aboriginal;
2. They wish to live in conformity with their continuously evolving cultural traditions;
3. They do not now control their political destiny, and consequently, are
frequently subjected to policies arising from the cultural hegemony
originally imposed by an ‘outside’ force.18
The above three-part definition emphasizes the importance of geographic
homelands and evolving cultural traditions for indigenous peoples.19 However,
Part 3 narrowly focuses on their political destiny and implies that lack of ‘control’
is part of being indigenous. Also, there is no mention of group or collective rights
stressed by indigenous peoples as well as specific cultural traditions, such as language and ceremonial cycles, which set them apart from other populations. On
the other hand, this definition of indigenous peoples is broad enough to encompass the approximately 350 million indigenous peoples throughout the world.
Indigenous scholars, such as Alfred and S. James Anaya, tend to advocate broad
and inclusive definitions of indigenous groups in order to avoid de-emphasizing
variation between and within groups. For example, Anaya refers to indigenous
peoples as:
The living descendants of pre-invasion inhabitants of lands now dominated by others... They are indigenous because their ancestral roots are
imbedded in the lands in which they live, or would like to live, much
more deeply than the roots of more powerful sectors of society living
on the same lands or in close proximity. Furthermore, they are peoples
to the extent they comprise distinct communities with a continuity of
existence and identity that links them to communities, tribes or nations
of their ancestral past.20
Anaya’s definition of indigenous peoples highlights the continued colonial
domination of indigenous homelands as well as the ancestral roots of these ‘pre-invasion inhabitants’. He also acknowledges indigenous peoples as distinct communities
with extensive kinship networks, which clearly distinguishes them from minority
groups. However, unlike the Alfred and Wilmer definition, there is little discussion
of culture or distinct worldviews in Anaya’s version. Overall, both Alfred/Wilmer
and Anaya’s definitions, while ultimately incomplete, are inclusive and demonstrate
a strategic flexibility in terms of defining the world’s indigenous peoples.
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John Bodley, who is an anthropologist by training, develops an even more
inclusive definition of indigenous peoples by simply describing them as ‘a group
of people who identify themselves with a specific, small-scale cultural heritage’.21
Such an overly generalizable approach excludes key indigenous identifiers, such as
ancestral homelands and cultural continuity. For other researchers in the social
sciences, defining indigenous more rigorously becomes critical to operationalizing
concepts of indigeneity and ethnonationalism in order to study ‘people versus
state’ conflicts more systematically.
For example, Ted Gurr, an eminent scholar in international relations, first
began work on his Minorities at Risk (MAR) project in 1988.22 One of the most
comprehensive and detailed datasets on ethnopolitical conflicts currently available, MAR has tracked the activities of 275 ethnopolitical groups from 1980 to
1999. After working extensively with Gurr’s dataset, I found the utility of his
conceptual scheme, which divides indigenous and ethnonationalist phenomenon
into mutually exclusive categories, questionable. For Gurr, ‘ethnonationalist’ and
‘indigenous’ are distinctive classifications under the general heading of ‘national
peoples’. Indigenous peoples are defined as:
Conquered descendants of earlier inhabitants of a region who live mainly
in conformity with traditional social, economic, and cultural customs
that are sharply distinct from those of dominant groups... Indigenous
peoples who had durable states of their own prior to conquest, such as
Tibetans, or who have given sustained support to modem movements
aimed at establishing their own state, such as the Kurds, are classified as
ethnonationalists, not indigenous peoples.23
Under Gurr’s definition/operationalization of indigenous peoples, being ‘conquered’ and being dominated by another group are preconditions for indigenous
status. However, not all indigenous peoples were conquered militarily by colonial
powers. For example, treaty-making, rather than outright military conquest, took
place in North America on a wide scale between colonial powers, such as Great
Britain, Holland, and France, and the native peoples of Canada and the U.S.24
Nor are all indigenous peoples non-dominant, even when they are numerical
minorities within the host state, such as the native Fijians in Fiji, the Inuit peoples
in the autonomous region of Nunavut (Canada) or the East Timorese peoples
who recently realized their goal of statehood. Additionally, one can easily think
of ethnonationalist groups, such as the Tamils (Sri Lanka), and Chechens (Russia)
who are not dominant in their region but would not necessarily be considered
indigenous.25
Differentiating ethnonationalists from indigenous peoples may be problematic when the distinction is based solely on the group’s overarching group
objectives. In general, indigenous peoples do seek greater self-rule as autonomous
entities within the framework of their host state(s).26 Gurr’s conceptualization of
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indigenous becomes problematic when a group, such as the East Timorese, could
conceivably stop being considered indigenous under the MAR coding scheme
when they achieve independent statehood. For that matter, if a group even pursues statehood, as the Mohawk nation (Canada, U.S.) or Jumma (Chittagong
Hill Tracts in Bangladesh) have advocated at various points in their history, they
cease to be indigenous under a ‘Minorities at Risk’ classification. Such an approach de-emphasizes the historical continuity of native peoples within a given
region. The MAR conceptual scheme also reifies groups as being the sum total
of the demands put forward by ethnic kindred who may or may not accurately
represent the greater indigenous population. In other words, indigenous peoples
are identified according to the highest level of aggregation possible - i.e. ‘Mayans’
versus specific cultural communities within the Mayan family, such as Tzeltal,
Tzotzil, Tojolobal, Mam etc. Nonetheless, the MAR dataset is one of the most
comprehensive currently available and may be useful for examining particular
causes of intrastate conflicts rather than indigenous community variation and
historical struggles.
In a departure from the MAR methodology, political scientist Fred Riggs
contends that a definition indigenous should include the following four variables:
1. Cultural level, ranging from primitive to more complex societies;
2. Historical sequence (age), who came first and who followed;
3. Political position (power), i.e. marginalized vs. dominant communities; and
4. Geographic area (place).27
Riggs’s definitional scheme is somewhat consistent with Alfred/Wilmer and
Anaya’s, although his discussion of cultural factors appears to be narrowly based
on an economic mode of production (i.e. Bodley), versus other critical factors,
such as changing community values and traditions.
As the above definitions of indigenous illustrate, attempts to formulate a
single, over-arching definition of this term have not been successful and may even
be futile given indigenous inter- and intra-community differences worldwide.
Additionally, strict definitional approaches, labelled ‘positivist’ by legal scholar
Benedict Kingsbury, run the risk of reducing the ‘fluidity and dynamism of social
life to distorted and rather static formal categories’.28 For Kingsbury, a more feasible alternative is something he terms a ‘constructivist’ approach, which:
Takes the international concept of ‘indigenous peoples’ not as one
sharply defined by universally applicable criteria, but as embodying a
continuous process in which claims and practices in numerous specific
cases are abstracted in the wider institutions of international society,
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then made specific again at the moment of application in the political,
legal and social processes of particular cases and societies.29
In order to avoid excluding peoples in Asia and other regions from claiming
indigenous status, Kingsbury advocates maximum flexibility while establishing
four ‘essential requirements’:
1. Self-identification as a distinct ethnic group;
2. Historical experience of, or contingent vulnerability to, severe disruption, dislocation or exploitation;
3. Long connection with the region;
4. The wish to retain a distinct identity.
In addition to the four essential requirements for indigenous status listed
above, Kingsbury includes other relevant indicators may include ‘nondominance’,
‘historical continuity’, ‘socioeconomic and sociocultural differences’, ‘characteristics such as language, race, and material or spiritual culture’, and ‘regarded as
indigenous’. While each of the four essential requirements has a reasonable basis
for inclusion, previous definitions which are also deemed inclusive and flexible
have offered much stronger language in terms of outlining indigenous status.
For example, indigenous peoples have asserted the right to self-determination
or greater autonomy in international legal documents, such as the UN Draft
Declaration, which is much more comprehensive and precise than Kingsbury’s
criterion regarding ‘the wish to retain a distinct identity’. As former chairperson
and Special Rapporteur of the WGIP, Erica-Irene Daes points out:
For indigenous peoples everywhere in the world today, self-determination
is the central tenet and main symbol of their movements. They demand
that it be addressed squarely, and insist that it is not negotiable... On
objective, ethnological or historical grounds, their position is strong.30
In this case, the right to self-determination denotes greater autonomy for
indigenous communities on their traditional homelands, which may include, but
is certainly not limited to, the right to ‘retain a distinct identity’.
Furthermore, Kingsbury’s identification of indigenous peoples as ‘ethnic
groups’ diminishes their identity as nations. Lowell Barrington discusses this as
a ‘loose use’ of terminology, given that ‘a nation is more than an ethnic group’.31
Nationalist scholar Walker Connor makes a further distinction, contending that
ethnic groups are identified by ‘outside’ observers, such as anthropologists, while
indigenous groups are self-defined. Until group members become aware of their
cultural, political and ancestral uniqueness, they are an ethnic group and not a
nation.32 To stress their status as ethnic groups may diminish the importance of
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indigenous homeland claims and cultural practices by reducing them to ‘placeless
minorities within a state’.33
Given the above-referenced insights from nationalism scholars, previous conceptualizations of nations and their formation may inform contemporary debates
over ‘who is indigenous?’ There appears to be a growing consensus in the nationalism literature over what a nation entails. For example, nations or ethnonationalist
groups are commonly defined as ‘a community of self-identifying people who
believe they share a common ancestry, culture and a historically common territory’.34 Similar to the controversy over how indigenous is defined, a disagreement
exists between those scholars who view the nation a ‘self-defined’ and those who
see the nation as ‘other-defined’.35 In this light, the question of ‘when is a nation?’
is just as important as ‘what is a nation?’36 With a convergence of recent findings
on what a nation entails, how might nationalist researchers inform the debate
regarding ‘who is indigenous’?

Nationalism Research and Indigenous Identity
Nationalism researchers differ substantially over how nations come into
existence. Consequently, two distinct lines of inquiry have developed to explain
nationalist group formation, which may provide insights into indigenous identity.
The first theoretical body of work, broadly known as the primordialist school,37
posits that ethnic identity is the essential component leading to political and military separatism regardless of any social, political and economic context in which
the group operates. While conditions of social, political, and economic discontent
may precede separatist violence, only discontent founded on ethnically-driven
symbols, such as language, speeches, religion, origin myths, or cultural practices,
can precipitate separatist movements.38
Essentially, primordialists focus on the historical ties shared by the ethnic
group and how affective symbols, such as political speeches and language use,
may evoke deep, emotional responses within individuals and collectivities.39 Primordialists generally assume that ethnicity’s shared belief in a common ancestry
and ability to govern social relations is a historical artifact. It is suggested that
ethnic ‘life attachments’, such as kinship relations, religion, language, and social
practices, are natural and provide the basis for ‘easy affinity’ with peoples from
the same background.40
Perennialists, such as Anthony D. Smith (who falls within a primordialist classification), view ethnonationalist groups as recurring (and sometimes
universal) entities that regroup and adapt throughout history, often forming as
contemporary nations from an historically-conceived ethnic group. Applying a
perennialist perspective to indigenous peoples seems logical given the existence
of their distinct, cultural communities since time immemorial. For Anthony D.
Smith, a nation can be said to exist if it exhibits the following five features:41
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1. A collective proper name;
2. Myths and memories of communal history;
3. A common public culture;
4. Common laws and customs;
5. A historic territory or home land.
Smith would concede that the above five factors are broadly conceived, but
his typology does neglect the importance of language and oral traditions while
emphasizing the importance of written literature and legal codes, which are predominantly Euro-centric or non-indigenous constructs. Also, while the primordial approach can explain the persistence of ethnic identity over time, it does not
adequately address the issue of why such identity can, and often does, change or
fluctuate in its intensity.42 In this case, why did indigenous rights claims intensify
locally and globally during the 1970s and 1980s?
As a reaction to primordialist shortcomings, the constructivist or instrumentalist43 school emerges.44 In stark contrast to perennialist views of ‘ethnicity as a
given’, instrumentalists claim that ethnonationalist movements form in reaction
to state dominance of a particular group of people. In other words, ethnicity is
capable of being invented. Rather than view ethnicity as a natural entity, instrumentalists maintain that national groups are social constructs formed in relation
to peoples’ immediate needs and their relationships with others. Group solidarity
results from certain social circumstances, whether internal or external, which
group members experience. These circumstances, ranging from relative deprivation to state repression, enhance group solidarity as individuals rationally select
an ethnic identity to attain desired political, economic and social goals.45 Ethnic
identity only becomes resurgent when it is invoked by entrepreneurial political
leaders in the instrumental pursuit of material benefits for group members.
In discussing potential indigenous land claims, Hobsbawm describes
how an ‘invention of tradition’ takes place within host states:
Students of peasant movements know that a village’s claim to some common land or right’ ‘by custom from time immemorial’ often expresses
not a historical fact, but the balance of forces in the constant struggle of
village against lords or against other villages.46
According to Hobsbawm, ‘all invented traditions, so far as possible, use history
as a legitimator of action and cement of group cohesion’.47 In addition to a created
history, these communities are often ‘imagined’, whose creation is facilitated by
market forces and communication technologies.48 Thus, while understanding the
nature of religious communities and historical remnants of previous communities
can be useful for examining nation formation (i.e. primordialists), instrumentalists
focus on contemporary societal conditions which prompt group mobilization.49
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Based on the writings of the instrumentalists,50 context matters when discussing ethnonationalist identity. For indigenous peoples, the nature of their political,
economic and social relationship with the host state(s) may determine the duration and intensity of their claims for self-determination. It is no coincidence that
the contemporary global indigenous rights claims and social movements had their
origins in Western democracies (U.S., Canada, Norway etc.) as an outgrowth of
domestic civil rights movements and diffused to other regions during the height
of decolonization efforts around the world.
While the instrumentalist approach has merit, it does not accurately depict
indigenous nations who have existed for 10,000 years or more on their homelands. Clearly these first nations do not fit the instrumentalist scheme of being
‘the products of developments of the last two centuries’.51 On the other hand,
local and global indigenous identities have become much more salient with the
establishment of host states and resulting policies that are deemed threatening to
indigenous community survival.52
Based on the above discussion, neither the perennialist nor the instrumentalist perspectives give a full picture of the origins or conceptualization of indigenous
peoples. Perhaps there is a middle ground, as Gurr suggests:
Ethnic identities are not ‘primordial’ but nonetheless based on common
values, beliefs and experiences. They are not ‘instrumental’ but usually
capable of being invoked by leaders and used to sustain social movements that are likely to be more resilient and persistent than movements
based solely on material or political interests.53
Aside from the primordialist/instrumentalist debate, another recent subfield
has emerged that examines the impact of gender on ethnonationalist identity.54
Given that indigenous nations around the world tended to be historically matrifocal/lineal, understanding gendered relations in this dynamic yields important
insights into the biological and cultural reproduction of the nation. Therefore,
gender and nationalism, coupled with the ideas of historical continuity (perennialists) and invention of tradition (instrumentalists) may provide some key insights
into a comprehensive, definitional approach to indigenous nations.
Overall, the conceptual development of indigenous identity has become increasingly sophisticated among various academic fields, but, for the most part, has
little in common with those definitions devised by indigenous organizations and
IGOs. I now proceed to evaluate indigenous definitions offered by intergovemmental organizations (IGOs) in order to offer a comparative perspective of ‘who
is indigenous’.

Jeff J. Corntassel

Intergovernmental Organizations Define Indigenous
Most of the conceptual development of indigenous peoples by practitioners
has occurred within IGOs, such as the World Bank group and the WGIP. IGO
conceptualizations of indigenous peoples have generally established checklists or
composites of indigenous features to be considered either in full or in part as
essential components of indigenous identity. This multipart definitional approach
is best illustrated by the World Bank’s composite of five indigenous indicators.
According to the World Bank’s original operational directive 4.20,55 indigenous
peoples are to be identified by Task Managers in assessing the degree of a population’s ‘indigenousness’ ‘by the presence in varying degrees of the following
characteristics’:
A. A close attachment to ancestral territories and to the natural resources in these areas;
B. Self-identification and identification by others as members of a distinct cultural group;
C. An indigenous language, often different from the national language;
D. Presence of customary social and political institutions; and
E. Primarily subsistence-oriented production.
The multi-part definition above highlights the fact that the World Bank has
provided policymakers with a wide latitude for identifying indigenous populations. While Part B of the definition allows for self-identification, indigenous
groups are ultimately subject to verification by Task Managers for indigenous status. Given the conceptual ambiguity of terms such as ‘culture’, ‘distinct cultural
group’, and ‘customary social and political institutions’, one could imagine a wide
variability among World Bank Task Managers in determining a group’s indigenous status. For example, Part C of the above definition discusses the presence
of an indigenous language. Yet recent studies by Krauss,56 Nettle and Romaine,57
and UNESCO demonstrate that more than 3,000 languages currently spoken
in the world may not survive the next century. While some indigenous groups
around the world are losing the ability to speak their original languages,58 they
continue to express themselves as indigenous through their artwork and by using
distinct dialects and/or uniquely indigenous expressions. Overall, the variability
in interpreting indicators of indigenousness, such as language, seems to encourage
subjectivity when assessing indigenous populations.
Recently the World Bank group attempted to update their definition of
indigenous peoples and submitted the following proposal entitled ‘Draft Operational Policies (OP 4.10)’ for comment by indigenous delegations and academics.
As with OD 4.20, indigenous peoples are identified by ‘the presence, in varying
degrees, of some of the following distinctive characteristics’:
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A. Close attachment to ancestral territories and the natural resources
in them;
B. Presence of customary social and political institutions;
C. Economic systems primarily oriented to subsistence production;
D. An indigenous language, often different from the predominant language; and
E. Self-identification and identification by others as members of a distinct cultural group.59
At first glance, there are a few subtle changes between the World Bank group’s
1991 and currently proposed definitions, but no real substantial changes. First, the
criterion of self-identification now appears last on the list of determinants (E), while
indigenous delegates contend that it should be listed first as a primary component
of identity. Second, there is further clarification of ‘subsistence production’ (C),
now described as ‘economic systems primarily oriented to subsistence production’.
Such an approach most closely resembles the above-referenced indigenous definition of ‘small-scale cultures’ provided by Bodley. Third, an indigenous language is
now ‘different from the predominant language’ (D), versus being ‘different from
the national language’, perhaps indicating that language difference continues
to be a key criterion for Task Managers. Fourth, indigenous peoples’ claims to
natural resources appear more limited in the currently proposed definition (A);
indigenous peoples now have ‘close attachments to ancestral territories and to the
natural resources in them’ versus ‘natural resources in these areas.’ Aside from
de-emphasizing cultural ties to their ancestral homelands, which have been extensively documented in a new United Nations report on ‘Indigenous Peoples and
their Relationship to Land’,60 this new definition seems to confine any natural
resource use to clearly defined territorial holdings, rather than natural resources
claims on or near indigenous home lands. Perhaps most strikingly absent in the
newly revised World Bank definition (OP 4.10) is the notion of distinct community cultural traditions or worldviews, which were featured prominently in several
of the above-referenced academic conceptualizations of indigenous.
Upon further scrutiny, the most significant change proposed in the World
Bank definitional attempts to qualify who is considered indigenous based on one’s
place of residence in Part 6:
The requirements of this policy do not apply to groups who (a) have
left their communities of origin and (b) move to urban areas and/or
migrated to obtain wage labor.61
Essentially, for the sake of policymaking, the proposed World Bank definition
suggests that one’s very identity as indigenous is lost upon entering an urban area.
Have indigenous peoples living in cities lost their ‘close attachment to ancestral
territories’ (A)? While this approach may be bureaucratically efficient for identify-
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ing indigenous communities, it appears to penalize freedom of movement or even
changing cultural traditions by removing them from consideration as indigenous.
The realities of indigenous refugees caused by war or even state policies of resettlement belie establishing such a policy. Consider the case of the Chittagong Hill
Tracts, which are a confederacy of 16 different indigenous nations collectively
called Jumma, in Bangladesh. Since Bangladesh statehood in 1971, the CHT
region has been besieged by over 400,000 government-induced Bengali settlers
who have sought to dislocate Jumma peoples from their homelands.62 A 1997
agreement between the government of Bangladesh and the Parbatya Chattagram
Jan Samhati Samiti (PCJSS), the political party of the Jumma indigenous peoples,
was negotiated to end the ongoing intrastate conflict. However, Jumma homeland
autonomy has not yet been restored as over 3,055 Jumma refugee families have
yet to have their original homelands restored to them.63 Does this mean that these
3,055 families would not be considered indigenous under the revised World Bank
definition despite their illegal removal from this region? During the consultation
process with regard to the newly proposed indigenous definition, most indigenous
delegations voiced a similar concern, believing that ‘this provision should be deleted or at least clarified’.64
Some indigenous delegations offering comments on the World Bank group’s
proposed definition suggested that the definition offered by ILO Convention
No.169 be adopted instead. In contrast with the World Bank definition, ILO
No.169 stresses the right of indigenous peoples to self-identify as a ‘fundamental
criterion’ for being indigenous while also providing a rudimentary definition of
indigenous peoples:
A. Tribal peoples in independent countries whose social, cultural and
economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by
their own customs or traditions or by special laws or regulations;
B. Peoples in independent countries who are regarded as indigenous on
account of their descent from the populations which inhabited the
country, or a geographical region to which the country belongs, at the
time of conquest or colonization or the establishment of present State
boundaries and who, irrespective of their legal status, retain some or
all of their own social, economic, cultural and political institutions.65
The ILO definition above emphasizes the notion of social and cultural distinctiveness based on traditions, which are not mentioned by the World Bank as a
consideration of indigenous. Additionally, the ILO definition holds much broader
recognition of ‘some or all of their own social, economic, cultural and political
institutions’.
Despite a wide variation in definitional approaches to indigenous peoples by
the World Bank and ILO, the 1986 definition of indigenous peoples developed by
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the WGlP is the most thorough and widely-used. The UN never officially adopted
this definition as a prerequisite for participation in the WGlP, mainly due to an
adamant insistence by indigenous participants on an unrestricted self-identification policy. The 1986 WGlP ‘working definition’ of indigenous peoples is:
The existing descendants of the peoples who inhabited the present territory of a country wholly or partially at the time when persons of a different culture or ethnic origin arrived there from other parts of the world,
overcame them and, by conquest, settlement or other means, reduced
them to a non-dominant or colonial condition; who today live more in
conformity with their particular social, economic, and cultural customs
and traditions than with the institutions of the country of which they
now form part, under a State structure which incorporates mainly the
national, social and cultural characteristics of other segments of the
population which are predominant.66
The above UN working definition is fraught with difficulties, as I have pointed out in previous research.67 For example, indigenous peoples are not always in
a ‘non-dominant’ condition numerically or politically within their host state(s).
According to most census estimates, the Quechua and other indigenous groups
constitute 51-71 per cent of the overall population of Bolivia, while indigenous
Fijians comprise approximately 51 per cent of Fiji’s population, and the Inuit
make up over 80 per cent of the total population of Greenland. Other potential
problems with the UN working definition stem from the identification of ‘existing descendants’, the absence of an outright conquest by colonial powers among
some indigenous groups around the world, and the general inability to distinguish indigenous peoples from other national groups. Yet despite its shortcomings, the UN working definition represents a starting point among international
organizations for establishing an emerging global dialogue on ‘who is indigenous’.
After reviewing definitions of indigenous peoples proffered by academicians and
intergovernmental organizations, how do indigenous organizations approach the
question? I examine the definitions of two prominent indigenous organizations
below.

Indigenous Organizations Define Indigenous
Robert Coulter, a lawyer and director of the Indian Law Resource Center, once
said, ‘Indigenous peoples are Indians and people like them.’68 Definitions created
by indigenous organizations generally share Coulter’s philosophy by establishing very broad, minimal guide lines for identifying indigenous populations. For
example, the International Work Group for Indigenous Affairs (IWGIA), which
has consultative status with the United Nations, defines indigenous peoples as:
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The disadvantaged descendants of those peoples that inhabited a territory prior to the formation of a state. The term indigenous may be
defined as a characteristic relating the identity of a particular people to
a particular area and distinguishing them culturally from other people
or peoples.69
The above-referenced definition closely resembles Kingsbury’s conceptualization of indigenous peoples (discussed in a previous section), which outlined very
general identity, territorial and cultural claims of indigenous nations. It differs
from the United Nations’ working definition in that indigenous peoples are said
to have inhabited a particular territory prior to the ‘formation of a state’ versus
being confronted by persons of a ‘different culture or ethnic origin’. While the
IWGlA definition does acknowledge the process of state building in terms of
disadvantaging native peoples, it fails to adequately describe the colonial process
that often reduces indigenous peoples to ‘disadvantaged descendants’.
A working definition created by the World Council of Indigenous Peoples
(WCIP), which was established in 1975 and has consultative status with the
United Nations, offers another examination of the contemporary political/legal
status of indigenous peoples:
Indigenous peoples shall be people living in countries which have populations composed of different ethnic or racial groups who are descendants of the earliest populations which survive in the area, and who
do not, as a group, control the national government of the countries in
which they live.
The WCIP working definition closely mirrors the UN working definition,
which illustrates its close relationship with the UN as a forerunner of the global
indigenous rights movement in the 1970s. As with the UN, the WCIP stresses
self-identification as its official policy while providing very little discussion of
cultural, land claims and identity of indigenous peoples in its working definition.
As with the other academic and IGO definitions that have been reviewed in this
article, any definition of indigenous peoples runs the risk of being incomplete
historically, culturally, politically and economically while reifying native peoples
in a ‘continued subordination of difference to identity’.70
Based on the preceding, comprehensive review of several IGO and indigenous
organizations’ approaches to defining indigenous, it is clear that a more dynamic
and flexible strategy is warranted to more accurately conceptualize native peoples.
To date, researchers and practitioners have had great difficulty overcoming the
definitional problem identified by Alfred regarding the variance of group identity
over time and place. Prior work examining the concept of ‘Peoplehood’ (along
with work with nationalist and indigenous scholars/practitioners) may yield some
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important, new insights into this definitional quandary.

Rearticulating Indigenous Identity
The concept of ‘peoplehood’ has its roots in anthropologist Edward H.
Spicer’s work on ‘enduring peoples’.71 Spicer’s discussion of an ‘Indian sense of
identity’ centred on three key factors: their relationship to the land, common
spiritual bond, and language use.72 Distinct from ‘ethnic groups’, peoplehood
was identified as a unique social category by Spicer given their persistence over
time and sense of solidarity based on territory, religion and language. Cherokee
anthropologist Robert K. Thomas added a fourth factor, sacred history, to the
emerging concept of peoplehood as he elaborated on Spicer’s original typology.73
Thomas also described the four peoplehood components as being interwoven and
dependent on one another.
Current work by Holm, Pearson and Chavis revives the original peoplehood
concept and touts it as a foundational concept for the future of indigenous nations studies programmes.74 In order to ‘demonstrate how a group’s religion is
inseparably linked to language, sacred history, and to a particular environment’,75
Holm et al. slightly modify the original factor of ‘religion’ and replace it with
‘ceremonial cycles’. Overall, their model yields great promise as an explanatory,
interdisciplinary tool for understanding indigenous identity. Unlike the multipart, ahistorical definitions of indigenous peoples proffered by most academicians
and practitioners in the preceding sections, Holm et al.’s model views identity
as dynamic and interlocking, as ‘No single element of the model is more or less
important than the others.’76
In light of the potential of Holm et al.’s revised peoplehood conceptualization, and after a comprehensive review of academic and IGO/NGO definitional
approaches to indigenous peoples, it is possible to build on existing works to develop a more all-encompassing and interrelated working definition of indigenous
peoples. While self-identification is still regarded as the most compelling factor
in indigenous identity, my proposed working definition serves a similar function
as ILO No.169 - a working reference for practitioners and indigenous peoples
in documenting the impact of historical and colonial legacies on contemporary
indigenous communities and as a policy guide in the current global indigenous
rights discourse. By utilizing Holm et al.’s version of the peoplehood model, my
proposed indigenous definition includes all four, interlocking concepts of sacred
history, ceremonial cycles, language and ancestral homelands, while elaborating
somewhat on their complex interrelationships:
1. Peoples who believe they are ancestrally related and identify themselves, based on oral and/or written histories, as descendants of the
original inhabitants of their ancestral homelands;
2. Peoples who may, but not necessarily, have their own informal and/or
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formal political, economic and social institutions, which tend to be
community-based and reflect their distinct ceremonial cycles, kinship
networks, and continuously evolving cultural traditions;
3. Peoples who speak (or once spoke) an indigenous language, often
different from the dominant society’s language - even where the indigenous language is not ‘spoken’, distinct dialects and/or uniquely
indigenous expressions may persist as a form of indigenous identity;
4. Peoples who distinguish themselves from the dominant society and/or
other cultural groups while maintaining a close relationship with their
ancestral homelands/sacred sites, which may be threatened by ongoing
military, economic or political encroachment or may be places where
indigenous peoples have been previously expelled, while seeking to
enhance their cultural, political and economic autonomy.
While the above-listed definition is not as compact as previous attempts,
it gets away from a checklist or linear approach to conceptualizing indigenous
by emphasizing self-identification as well as the interrelationships between identity and key cultural perspectives. My approach as an indigenous scholar also
represents an attempt at cumulative integration with previous research by fusing the literature on nationalism, international law and indigenous rights into a
comprehensive conceptual framework. For example, the phraseology in Part l of
the above definition relies on work by prior ethnonationalist researchers, such as
Connor and Smith, when discussing a collective belief that ‘they are ancestrally
related’. Part 2 utilizes the terminology of Alfred and Wilmer regarding ‘continuously evolving cultural traditions’, thus providing a dynamic rather than static or
fixed model of indigenous peoples belief systems. Part 3 discusses language use,
which is often taken as a given, but is clearly in need of elaboration as traditional
language use dwindles and even disappears, which has been extensively documented by the findings of Ethnologue and Nettle and Romaine (2000). While
language may not be spoken in some native societies on a daily basis, it may be
reflected in other forms, such as artwork, dialects, unique community expressions
and indigenous place names.
Finally, Part 4 of the definition ties into the notion of protecting one’s ancestral homeland, which illustrates indigenous peoples special relationship to the
land. For example, the land tenure system in Nepal, known as Kipat, is viewed as
the core of indigenous existence and deemed inseparable from culture, ceremonial
life and sacred history. The Limbu indigenous community of Nepal view the
Kipat as ‘fused with and articulates the culture and any assault on Kipat is seen
as a threat to the very existence of the Limbu as a separate community within the
society’.77 Such an interdependent kinship with the land is often misunderstood
by political theorists and nationalist scholars, whose writings often focus on the
tension s between collective and individual worldviews.78
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Differentiating indigenous peoples from ‘dominant societies’ is somewhat
problematic in countries such as Fiji, where the indigenous population’s power is
elevated over other non-indigenous groups within existing governmental structures. In this case, the above definition attempts to account for differences that
may be reflected in cultural perspectives as well as existing power relations - in the
cases of Fiji or Thailand, indigenous group may be distinct from ‘other cultural
groups’ within the host state(s). However, most of the world’s indigenous peoples
are non-dominant, which is why this phrase has become a critical part of the UN
Working definition and subsequent definitions of indigenous peoples.
In terms of comparing my newly-created definition with others in the field, it
probably comes the closest to either Smith or Kingsbury’s. However, as mentioned
previously, Kingsbury’s approach does not maintain much definitional precision
when discussing ‘ethnic groups’ or a ‘long connection with the region’. When
compared to a peoplehood model, Kingsbury’s four ‘essential’ factors fail to account for ceremonial cycles, sacred history, language, and to some degree, ancestral homelands. Instead, factors such as ‘language, race and material or spiritual
culture’ are relegated to being ‘other relevant indicators’. In the end, however, one
is never certain where and when these other relevant indicators might apply when
discussing the world’s indigenous peoples. Even with its parsimony, Kingsbury’s
definitional approach does not offer many guidelines for indigenous identities
that vary according to time and place.
Smith’s five-part definition comes the closest to approximating peoplehood
as it documents the features of ‘myths and memories of a communal history’, ‘a
common public culture’, ‘common laws and customs’, and a ‘historic territory
or homeland’. However, Smith neglects to discuss the importance of language
in any detail as well as the salience of oral versus written sacred histories. More
importantly, Smith’s checklist approach is linear in its construction and fails to
account for the interrelationships between key factors.
In sum, a somewhat modified peoplehood approach offers the most promise
when defining indigenous communities given its non-linear construct and flexibility across time and place. In closing, several possible conclusions can be drawn
from the application of nationalist and peoplehood conceptual frameworks to a
rearticulation of indigenous identity.

Conclusions
Dilemmas over self-identification policies versus established definitional
approaches to documenting indigenous peoples will continue, whether in global/
regional forums, host state/indigenous group interactions, or among indigenous
groups themselves. Can a self-identification policy work in tandem with a working
definition of indigenous peoples? Certainly this has been the case with key global
instruments and policies relating to indigenous peoples, such as ILO No.l69,
the UN Working Group, the Organization of American States Declaration, and
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the World Council on Indigenous Peoples. Thus far, however, established working and academic definitions have not allowed for maximum flexibility across
time and space (Alfred 1999), accounted for inter and intra-group diversity, and
avoided the pitfalls of reification (Barcham 2000). Unfortunately, the discourse
over defining indigenous peoples has thus far been dominated by concerns of
host states within international forums while de-emphasizing indigenous goals of
political, cultural, economic and social autonomy. However, as my newly-created
definition has demonstrated, one can develop conceptual approaches that balance
self-identification policy with a comprehensive yet flexible working definition. If
such definitions of indigenous peoples attain more global acceptance, indigenous
human rights treaties, such as ILO No.169, are more likely to be ratified - currently, only 17 countries have ratified this treaty.
After surveying several existing conceptual frameworks of indigenous peoples,
it is clear that Holm et al.’s model of peoplehood offers the most promise in terms
of its non-Western approach to identity, its flexibility, comprehensiveness, and
allowance for cultural continuity and change. Using a somewhat modified version
of peoplehood and drawing on previous ethnonationalist research, one can devise
a conceptual framework of indigenous identity, such as the one developed in this
article, that has utility for both practitioners and theorists. Clearly the gap between praxis and theory must be closed if the global indigenous rights discourse
is to move beyond technical, definitional approaches and towards more substantive issues of self-determination, land rights, and promoting cultural integrity. A
new definitional framework not only documents the interrelationship between
these key factors but it voices indigenous peoples’ community-based priorities
regarding homeland autonomy, language rights, importance of oral histories, and
ceremonial cycles.
Given the emergence of new global and regional legal instruments to protect
the rights of indigenous peoples, it is imperative that some consensus develops
around global indigenous identity. As Kingsbury points out, a positivist approach
to defining indigenous treats groups as ‘distorted and rather static formal categories’.79 However, even with a dynamic and fluid working definition of indigenous
peoples, it is difficult to overcome some of the regional differences that groups face,
especially in Asia, as host states deny the very relevance of indigenous identity.
Such issues should be approached cautiously as attempts to confine indigenous
peoples solely to regional contexts will disrupt an ongoing global indigenous
rights discourse over the passage of key human rights protections, such as the
‘Draft Universal Declaration on the Rights of Indigenous Peoples’. For example,
Special Rapporteur Miguel Alfonso Martinez in his comprehensive ‘study on
Treaties, Agreements and Other Constructive Arrangements between States and
Indigenous Populations’ attempts to point out that given the different colonial
and treaty-making contexts in Africa and Asia versus other regions of the world,
peoples in Africa and Asia should pursue their rights as ‘minority’ populations
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rather than ‘indigenous’.80 Such erroneous distinctions lend further confusion to
an already contentious debate and can be overcome somewhat with flexible and
dynamic working definitions that account for such historical and contemporary
differences.
Few may realize that a discussion over ‘who is indigenous?’ is taking place
against the backdrop of the United Nations’ ‘International Decade of World’s
Indigenous People, 1995-2004’, which has outlined one of its eventual goals
as ratifying the 45-article Draft Declaration by 2004. However, since being
adopted by the Sub-Commission on Prevention of Discrimination and Protection of Minorities in 1994, discussions over revising the Draft Declaration have
disproportionally focused (and stalled) on host state concerns regarding defining
indigenous. It is hoped that flexible definitional approaches to indigenous peoples
can enhance the human rights protections of some 350 million peoples located
in 70 different countries throughout the world. While international law is currently at a crossroads regarding the full recognition of global indigenous rights,
indigenous peoples themselves are rearticulating their goals and reaffirming their
identities for future generations.
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Introduction
I have been part of the indigenous peoples’ movement in the Cordillera region
of the Philippines since the early 1970s and at the national, regional and global
levels in the l980s up to the present. Having been engaged with the movement for
more than three decades I participated in the debates around the definition and
concept of indigenous peoples at the national, regional and global arenas. Most
of these debates took place during the drafting of and negotiations on the various
instruments on the rights of indigenous peoples, foremost of which is the UN
Declaration on the Rights of Indigenous Peoples (UNDRIP). Other processes
where such debates took place were at the International Labour Organization
(ILO), during the formulation and adoption of Conventions No. 107 and 169,
in the World Bank when it adopted its Operational Directive 4.20 and revised it
to Operational Policy 4.10 on Indigenous People, and in the Asia Development
Bank when it also adopted its Policy on Indigenous Peoples.2
The definition of indigenous peoples, the right to self-determination, collective rights and rights to lands, territories and resources and cultural rights are the
most controversial issues in the evolution of instruments and policies on indigenous peoples and their rights. These five sets of issues are very much interlinked
as peoples are the ones entitled to have the right to self-determination, and this is
clearly a collective right. Indigenous peoples’ identities and cultures are intricately
linked with their lands, territories and resources. A discourse on the concept or
definition of indigenous peoples, therefore, cannot be complete without referring
to self-determination, collective rights, cultural rights and rights to lands, territories and resources.
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It is important to look back into why and how the concept of indigenous
peoples came into the global discourse, and at the contributions it made in the
evolution of international human rights law.
Since the colonization era up to the present, indigenous peoples challenged
the colonial and hegemonic discourses which denigrated their worldviews and
ways of life. These contributions may not be very visible as history books are
written, mainly, by the victors who represent the dominant thinking. Thus, discussing and writing about the evolution of the concept of indigenous peoples
are important if only to give justice to those struggled to maintain the world’s
remaining cultural diversity.
The strength of the political movements of indigenous peoples from the local
to the global level, which converged to finally get the United Nations to adopt a
UN Declaration on the Rights of Indigenous Peoples can no longer be underestimated and ignored. Most of these struggles began with the basic denial of our
ancestors’ right to be different and distinct from those who colonized them. These
are continued by us, of the present generations, again because of our desire to
protect whatever remains of our lands, territories and resources and of the values
and cultures which have kept us distinct and are important for us to continue
co-creating the societies which we would like our future generations to live in.
In Asia, the identity question remains as a major concern of indigenous
peoples because most states do not recognize their identities as distinct peoples. In
fact, some Asian governments3, in addition to the US4 and several African countries, were the ones who constantly raised the need for the Declaration to define
indigenous peoples. We, the few Asian indigenous representatives present in the
negotiations, held several meetings with member-states from Asia to explain why
a global definition of indigenous peoples cannot be done. Our main point has
been that it is more feasible to make such a definition at the national level, while
having one at the global level will risk excluding other indigenous peoples, as
one definition cannot capture the diversity of indigenous peoples. Obviously, this
worked because we finally got most of them to vote for the adoption of the Declaration. However, some of them still insist that there are no indigenous peoples in
their countries or that the whole population is indigenous.
This paper will present an historical overview of how the concept of indigenous peoples has evolved at the regional and global levels, the content of the debates around it and how these were handled until the adoption of the Declaration
in 2007. It will trace the way the definition of indigenous peoples was addressed
in different global and regional processes. The concluding section will identify the
key challenges which remain around this issue.
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The Colonial Past and the Construct of Indigenous Peoples
The concept of indigenous peoples is a social construct which is mainly a
result of colonial and post-colonial history including the building of new nationstates. Colonization and post-colonialism took various forms and these shaped
the ways in which the concept of indigenous peoples evolved. This is not to say
that all indigenous peoples suffered from colonization. There are those which were
not directly colonized but who were still discriminated against by the populations
who assumed economic, political and cultural dominance and thus suffered from
the same problems as the others who went through colonization. But the majority
of indigenous peoples experienced colonization whether from colonizers coming
from overseas or from those from nearby territories.
The classic form of colonialism was European colonial invasions of independent peoples and nations which took place since the 15th century. The colonizers
established their rule and imposed their political, economic, social and cultural
systems for tens to hundreds of years. They and their descendants settled in these
colonies, created the new nation-states and continued to be the political and economic rulers. These states are referred to as the settler states.
In most cases, the indigenous peoples became the minority because their populations were decimated by the colonialists’ genocidal actions. Historical records
will show that the populations of indigenous peoples were significantly reduced
as a result of colonization.5 Post-colonial governments facilitated the movement
of huge numbers of the dominant populations into indigenous peoples’ territories
which effectively minoritized them. This is what happened in the United States,
most countries in Latin America and the Caribbean, Canada, Australia and New
Zealand. In situations where the indigenous peoples remained the majority of the
population, the minority white people who decided to settle in their ex-colonies,
continued to be the political and economic elites ruling the nation-state, like e.g.
in Greenland and South Africa.
In these countries it is less complicated to identify who are the indigenous
peoples as their differences from the settlers (skin colour, language, culture, etc.)
are obvious. The problem is that there are those who deny their identities because
of racism and discrimination. So the mixed-bloods can self-identify as non-indigenous. In Latin America, with the growth of the class-based Marxist movements,
some indigenous persons identified themselves as campesinos, the Spanish term
for peasants.
The initial reports on how indigenous peoples were maltreated by the European colonizers were done by Spanish priests such as Fray Bartolome de las Casas
and Fray Francisco Vitoria in Latin America. Spanish colonizers debated whether
the natives in their colonies had souls and therefore could be considered as human
beings. If the natives do not have souls then they are categorized as sub-humans.
Vitoria argued that the indios and infieles (non-believers, heathens) had their own
politics and religion and therefore are essentially human and rational. Thus, they
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have original rights and they possess dominion over their territories. He also rejected the granting of legal titles, through Papal edicts of Pope Alexander VI, to
the Spanish royalty over Indian lands which conquistadores claim to have “discovered”.6 De las Casas criticized the system in which the Spanish government
granted, as rewards to the Spanish conquistadores , tracts of lands and slave labour
of Indians living in these territories. This is the hated encomienda system which
was not only imposed in Latin America but in the Philippines as well.
The colonization experience of the peoples in countries now known as the
Philippines, Indonesia, Malaysia, Vietnam, small islands in the Pacific and the
Caribbean and several African countries, was different in some ways. The colonizers7 came and ruled over the native populations, but there was no large-scale inflow
of settlers. And most of them left after struggles for freedom and independence
of the natives succeeded. During the colonial era there were natives who were
assimilated into the colonial rule and who were groomed to become the postcolonial elite and the rulers. There were also those who refused to be assimilated
and others who simply were not reached because they live in the most remote
and inaccessible territories. These were the ones who maintained the indigenous
pre-colonial cultures, economic systems, social and political systems.
Because they were not colonized and assimilated, unlike the dominant population, they have been and still are subjected to systematic racism and discrimination by the colonizers and by the post-colonial governments as well as by the
assimilated dominant populations. It is in the countries which went through this
experience that the concept of indigenousness is very much contested. The postcolonial rulers, who were the ones who mainly fought for independence, found
it difficult to accept that the ones who were least assimilated under the previous
colonial regimes should be considered indigenous peoples. However, it has been
shown in history that these least assimilated peoples still continued their struggles
to have their collective rights over their cultures, lands, territories and resources,
their customary governance systems and laws respected by the nation-state. In the
past 30 years they have self-identified as indigenous peoples, established their own
movements and converged their national and regional movements into a global
indigenous peoples’ movement.
This is what happened in the Philippines. Some peoples were not effectively
assimilated or resisted integration into the dominant colonial society ruled for
more than 300 years by the Spanish. While many of them eventually got reached
by the American colonizers, including us, the Igorot of the Cordillera Region, the
almost 300 years of not being under Spanish colonization before that spelled a
world of difference in the cultures, worldviews, and economic and political systems of the assimilated population and those of the unassimilated ones. The latter
are the ones who are now considered as indigenous peoples in the Philippines.
There is yet another experience of colonization. This is what is usually referred to as internal colonization. Making a differentiation between internal and
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external colonization does not make much sense, though. Colonization, whoever
does it, is still colonization. It does not matter if the one who colonizes you is
of a different colour or the same colour. One situation is the continuation of
colonization even after the colonizers from overseas left or were driven away. The
natives who were the victors of the anti-colonization struggles established the
independent nation-state and often rallied the people within its boundaries to
establish one nation, one culture and one language. Some nation-states forcibly
integrated territories of indigenous peoples or included these as part of their territorial claims. Such is the case of the Naga of Northeast India. The Naga territory
has never been a part of India but they also got colonized by the British. When
the British left, the new nation-state called India decided to include them as part
of the nation, against their will. Modern nation-state building contributed to the
creation of indigenous peoples.
The Saami of Norway, Sweden, Finland and Kola Peninsula of Russia were
not colonized from overseas. Thus, the “blue-water theory”8of colonization does
not apply to them. This does not diminish their identity as indigenous peoples,
however. They were included within the boundaries of the nation-states of which
they are now considered national citizens. But they are distinct from the dominant population and they have struggled to maintain their identity, their cultures
and their lands, territories and resources. They were subjugated by the expansion
northward of the Swedish, the Norwegians, the Danes and even the Russians.

Neo-colonialism, Treaty-making and International Law
In the developing world (otherwise called the Third World), even after most
colonies became independent nation-states, these states were not totally out of
the clutches of the colonial powers. Their economies, political systems and sociocultural systems were shaped to serve the political and economic interests of the
former colonial masters. Many of the so-called “developing countries” remained
as the providers of raw materials to feed the highly industrialized rich economies
of the North and also as source of cheap labour for the manufacturing and service
sectors of the same. Before the colonizers left they successfully negotiated economic, trade and military treaties supporting the perpetuation of their economic,
military and cultural interests in their ex-colonies. This is what is now referred
to as neo-colonialism. Indigenous peoples still suffer from such prevailing arrangements because their territories were reduced to resource-bases where their
natural resources are extracted for export to the rich countries. Their indigenous
economies, which were mainly for subsistence, were denigrated and illegalized in
some countries because these were seen as impediments to modernity and development.
Indigenous peoples in some countries like the US, Canada, Australia, New
Zealand negotiated treaties with their former colonizers which to a certain degree
contained elements recognizing their rights as indigenous peoples. Some of these
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provided elements for the development of early international law in support of
indigenous peoples’ rights. In the main, however, the prevailing treatment of
indigenous peoples remained in the protection mode. Douglas Sanders, an expert
in International Human Rights Law cited, as an example, the Royal Proclamation
of 1763 of the British which describe the tribes as those “with whom we are connected with and who live under our protection”. He observed that “Protection is
the historical basis for centralized jurisdiction over ‘Indians and Lands Reserved
for the Indians’ in the Canadian Constitution of 1867”.9
While the history of colonization of indigenous peoples varies from region to
region, from country to country and from people to people, they have many things
in common. Despite the oppression and discrimination they faced in the hands
of the colonizers and the post-colonial nation-states, they persisted in asserting
their identities as distinct peoples. They still practice their own cultures and speak
their own languages, maintain wholly or partially their original territorial bases,
practice their traditional livelihoods and natural resource management practices
and still maintain some aspects of their customary political institutions and laws.
The degrees of erosion and persistence of these vary from people to people but
they have common aspirations to assert their identities and protect and further
develop whatever remained of their territories, cultures and languages.

Recognition of Plurality and Establishment of Self-governing
Structures
Nation-state building generally undermined the multi-cultural and multiethnic character of peoples within the country. In Latin America, the indigenous
peoples who represent diverse nationalities, ethnicities and cultures were the ones
who rallied around the need for the governments to constitutionally recognize the
multi-ethnic and multi-cultural of the nation-state and to stop the actions taken
by governments to assimilate them into the dominant system. Some indigenous
peoples succeeded in getting national constitutions revised to recognize these
pluralities and diversities. This happened in Ecuador, Peru, Colombia, Bolivia,
Guatemala and other nation-states in Latin America. However, the hundreds of
years old institutionalized and systematic discrimination which regarded indigenous peoples as inferior beings and indigenous cultures, religions and spirituality
as backward, primitive or pagan still persists not only in Latin America but in
most parts of the world.
The situation for some indigenous peoples in such countries changed through
time due to actions taken by them jointly with others or in some cases on their
own. For instance in South Africa apartheid was defeated and the blacks came
to power. However, there are indigenous peoples like the Khoi-khoi and the San
who still suffer from marginalization and discrimination. In Greenland, the
Greenland Home Rule Government was established and now the Inuit are the
ones ruling their own country, albeit as an autonomous unit of the Danish na-
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tion-state. The Saami have asserted their right to self-determination and now have
self-governments, the Sami Parliaments in Sweden, Norway and Finland.
The coming to power of Evo Morales, an Aymara Indian, as President of
Bolivia, is unique in the whole history of indigenous peoples. After the adoption
of the UNDRIP the Bolivian Parliament adopted it in full as the National Law
on Indigenous Peoples’ Rights. Morales is now facing serious challenges from the
white and mestizo population who refuse to surrender their power and privileges
which they gained because of colonization. This illustrates how entrenched racism
is among the settler populations, that any threat to their power will unleash the
worst behaviour one can ever imagine.
There are indigenous territories declared as Autonomous Regions like by the
Regional Autonomy Act for the Atlantic Coast of Nicaragua, the Autonomy Law
of West Papua in Indonesia, of the legislation on the creation of Nunavut in
Canada, among others. In Asia, two national laws that explicitly recognize the
rights of indigenous peoples came into existence in the Philippines10 and Taiwan11.
These laws identify who are the indigenous peoples in these countries. This is not
to say that these legal instruments are being implemented in a satisfactory way.
Suffice it to say that such laws and arrangements exist as a result of indigenous
peoples’ struggles.
A look at the various historical accounts of indigenous peoples’ responses to
the impunity of colonialism shows that indigenous peoples did not accept the
rule of the colonizers without fierce opposition. There are numerous accounts of
resistance wars waged by indigenous peoples against the colonizers. Again, many
of these stories have not been included in history books, many of which were
written by the colonizers or the domestic elite who took over from them. Even if
these stories remain unrecorded in books, the collective memories of indigenous
peoples of what their ancestors did to stand up against colonialism and neo-colonialism will never be erased.
Racism, discrimination, inequality and oppression are the main drivers for
indigenous peoples’ stubborn assertion of their right to self-determination, rights
to their identities and cultures and their rights over their lands, territories and
resources. At an early stage of their struggles, some indigenous peoples already
recognized the potentially important role that International Law will play in supporting their claims. Some of them also recognized that the international community, particularly the UN system, will be the main vehicle they can use to
champion the establishment of norms and standards for their rights.
Several legal and human rights experts observed that a reciprocal relationship between indigenous peoples and international law has been developed and
continues to evolve. Indigenous peoples used and continue to use international
law to gain legitimacy for their claims. While indigenous peoples are invoking international law, they are also contributing to its enrichment. The adoption of the
UN Declaration on the Rights of Indigenous Peoples, by itself, already is a major
contribution for the further elaboration of international human rights law.12
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Initial Engagements with the International Community
Early in the 20th century, in l921, the Cayuga Chief Deskaheh, speaker of the
Council of the Iroquois Confederacy, went to the League of Nations in Geneva to
raise his complaints about the violation of their Treaties by the Canadian government. He was not provided an audience by the League, which considered his
complaints as matters of domestic concern. Several years later, in l925, a Maori
leader named T. Ratana also went to the same body to complain about the violation of New Zealand of the Treaty of Waitangi. He got the same treatment.
These incidents did not stop both these leaders from pursuing their cases. Both
proceeded to England to further expose the situations their peoples faced and
gained coverage in the media.
Around the same time that Deskaheh and Ratana were knocking at the doors
of the League of Nations, the International Labour Organization (ILO)13 received
reports on the situation of indigenous peoples of Bolivia and Peru who were virtually slaves of foreign mining companies. In response to this, it conducted a study
on this situation and in 1926 it created the Committee of Experts on Native
Labour. This body was mandated to look into the situation of indigenous workers.
By 1953 it released the study “Indigenous Peoples: Living and Working Conditions of Aboriginal Populations in Independent Countries”.
After World War Two, in 1945, the United Nations was established to replace
the League of Nations. A few years later, in 1949, the first UN debate on aboriginal peoples took place. A Bolivian proposal for the establishment of a sub-commission of the Economic and Social Council (ECOSOC) to study the aboriginal
situation in the Americas was tabled and discussed. This resolution, together with
the ILO study of 1953, led the UN to set up the Andean Indian Programme,
which was jointly implemented by an inter-agency mechanism under the general
management of the ILO.14 The goal of this programme was to integrate indigenous peoples and to bring them development.
The ILO then proceeded to formulate and adopt its 1957 Convention No.
107 “Concerning the Protection and Integration of Indigenous and Other Tribal
and Semi-Tribal Populations in Independent Countries”. This was the first legallybinding international instrument addressing indigenous peoples. Its solution to
the problem of indigenous peoples, however, was also to integrate and assimilate
them with the nation-state and the dominant society. This approach was not acceptable to most indigenous peoples. Due to the harsh criticisms from indigenous
peoples, Convention No. 169 was negotiated and eventually adopted in l989. The
assimilationist contents of the earlier Convention were removed.
ILO Convention No. 107 provided definitions of the populations that it will
cover. Such definitions reflect the mindset of the experts during that period. They
regarded indigenous and tribal peoples as backward, and the yardstick used to
measure this was the stage of civilization and development reached by the West
and by the dominant populations in the budding nation-states. The European
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political system and development model as well as their concepts of progress and
modernity were the standards for assessing indigenous peoples economic, cultural
and political systems. The Convention divided indigenous and tribal peoples into
two categories. The first one includes;
“ [ ] members of tribal and semi-tribal populations in independent
countries, whose social and economic conditions are in a less advanced
stage than the stage reached by the other sections of the national community and whose status is regulated wholly or partially by their own
customs and traditions or by special laws and regulations.”15
The second category refers to:
“[ ] members of tribal and semi-tribal populations in independent
countries which are regarded as indigenous on account of the descent
from the populations which inhabited the country or a geographical
region to which the country belongs, at the time of conquest of colonization and which, irrespective of their legal status, live more in conformity
with the social, economic and cultural institutions of that time than
with the institutions of the nation to which they belong.”16
There were objections by governments on these definitions and the act of
differentiating populations within a nation-state. For example, Indonesia objected
that it was “... not appropriate to consider tribals and semi-tribals as populations...”, and that the act of differentiating goes against their national laws, which
apply to all.17 The view of the ILO Committee of Experts on the Application of
Convention and Recommendations18 (CEAR), however, is that the absence of differentiation in national legislations does not justify the claim that the Convention
is not applicable in particular countries.

Resurgence and Growth of Indigenous Peoples’ Movements: From
the Local to the Global
The 1960s and 1970s saw the resurgence of movements of indigenous peoples,
from the Americas and in other parts of the world. I use the word “resurgence”
because I consider the protests of indigenous peoples against the colonial governments as the beginnings of indigenous peoples’ movements. These movements
were mainly concerned about the gross violations by the new nation-states of
indigenous peoples’ collective and individual human rights. Most of the time,
these took the form of mass protests against the human rights violations committed against them as communities and as individuals. They also asserted their
right to their distinct identities and cultures and their rights to own, control
and manage their ancestral lands, territories and resources, and their right to
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practice their traditional livelihoods.19 These common aspirations led them to
build up their own movements and to develop their counter- discourses against
the discriminatory and hegemonic views and practices of the ruling elites. The
indigenous peoples also participated in processes where international standards
for the respect, protection and fulfilment of their collective and individual rights
were being developed.
In the Western hemisphere, the indigenous peoples were already reaching
out to each other to establish a global movement. The World Council of Indigenous Peoples (WCIP) was established in 1975 in a founding congress which saw
the participation of indigenous peoples from 19 countries.20 This body obtained
consultative status in the Economic and Social Council of the UN in 1979. In
1977, the NGO Summit on Indigenous Peoples in the Americas was convened
by the NGOs sympathetic to indigenous peoples’ issues which had ECOSOC
Consultative Status, together with existing indigenous peoples’ networks. Before
that, various NGOs working on indigenous peoples’ issues were also established.
These were Survival International in the United Kingdom and the International
Workgroup on Indigenous Affairs (IWGIA) based in Copenhagen, Denmark.
While mobilizations and organizing were taking place in the West, indigenous peoples in the Third World were also engaged in similar activities. The 1970s
saw the upsurge of authoritarian regimes in Asia, Latin America and in Africa.
The Cold War was used as a pretext by the US to strengthen its anti-communist
campaign among its allies in the Third World. In several of these countries, national liberation movements against US imperialism, feudalism and bureaucrat
capitalism gained strength and some indigenous peoples took part in these. While
some became part of the open and armed liberation movements, others were used
by the States for its counter-insurgency activities. Other indigenous peoples just
wanted to be left alone and concentrated on their struggles for their most basic
rights to land and resources, culture and identities.
Dictatorial regimes such as the Marcos Regime in the Philippines, the ones
in Guatemala, Bolivia, Brazil, Peru, Nicaragua, to mention just a few, were supported by the United States as long as these were engage in anti-communist
counter-insurgency programmes. The 1960s to the 1980s were the dark years of
dictatorships, which led to the worst massacres and other egregious human rights
violations against indigenous peoples. It is no surprise that in the Third World,
it was in these same countries where indigenous peoples’ movements started to
develop and gain strength.
In the Philippines, for instance, a few indigenous persons became activists
for the national liberation movement in the late 1960s and early 1970s. I myself,
together with other Igorot activists, was involved in organizing the Kilusang
Kabataan ng Kordilyera (Youth Movement of the Cordillera). This was an organization of Igorot students studying in Manila, and its objective is to raise
the students’ political and social awareness so they can be recruited to become
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part of the national liberation movement. The Highland Activists (a counterpart
youth and student organization in Baguio City) merged with KKK after the First
Cordillera Conference for National Liberation held in 1972.
The KKK was mainly organized as an anti-imperialist youth and student
organization, but its members were Igorot students and youth. Thus, it tackled the
issue of discrimination against “national minorities” (the term used at that time
due to Marxist influence). This started the development of an indigenous peoples’
movement in the Cordillera region in the Philippines. The KKK was short-lived,
however, because Martial Law was declared in September 1972 and all mass organizations were illegalized and forced to go underground. This did not stop us
from doing organizing work with our people, and in the process we learned that
some of the problems we faced were not simply because of US imperialism but
also because of discrimination against indigenous peoples, institutionalized in the
state structures. We called this the national oppression of national minorities.
We received information that several projects were being planned by the
Marcos Dictatorship, which would affect our ancestral domain, the Cordillera
region. These were the World Bank funded Chico River Dam Hydroelectric Project and the Cellophil Resources Corporation (logging concession over our pine
forests given by President Marcos to one of his cronies). By l983, the Cordillera
Peoples’ Alliance was born, and this was the body which pursued the campaigns.
As a result of our success in stopping the building of the Chico River Dam, along
with the campaign of the indigenous peoples of Brazil against the Polonoreste
Highway, the World Bank developed their Operational Manual Statement 2.34:
Tribal People in Bank-Financed Projects (OMS 2.34). This was their first ever
guideline developed by institution on how to deal with indigenous peoples.
The experience of massive violations of indigenous peoples’ collective and
individual rights was not unique to the Philippines. The upsurge of the Maya
movement in Guatemala emerged from the anti-dictatorship struggle as well as
the fight against a hydroelectric dam called the Chixoy Dam. The movement of
the Misquito in the Atlantic Coast of Nicaragua was also in conjunction with the
rise of the national liberation movement led by the Sandinistas. In fact, in the
Philippines we got inspired by the formation of the Autonomous Region in the
Atlantic Coast. The Regional Autonomy Act of Nicaragua was studied by us to
see if it can be used in our own struggle for regional autonomy.
It was during the campaigns against dictatorships and militarization, against
so-called “development projects” ranging from dams, logging concessions, mineral extraction, among others, that some indigenous peoples in Asia learned of
the UN Working Group on Indigenous Populations (WGIP), and the UN in
general. Thus, during the first meeting of the WGIP, we in the Cordillera region
decided to send a representative to the first meeting of this body in 1982. At this
first meeting, it was only the Igorot of the Philippines and the Jumma of the
Chittagong Hill Tracts of Bangladesh who came from Asia to participate. The

87

88

The Concept of Indigenous Peoples at the International Level: Origins,
Development and Challenges

Jumma, at that time, were similarly subjected to massive human rights violations
and their struggle for self-determination was also spurred by the building of the
Kaptai Hydroelectric Dam.

The United Nations and International Standard Setting on
Indigenous Peoples’ Rights
Among the various international bodies, the most important space which
indigenous peoples decided to engage with was the United Nations system. The
degree of engagement with the various bodies, programmes and agencies of the
United Nations vary. Since the main standard-setting body for human rights is
the Commission on Human Rights and its independent expert bodies, this was
where the biggest participation of indigenous peoples took place. Its establishment of the UN Working Group on Indigenous Populations opened the space
for, us and this became the arena for the drafting of the UN Declaration on the
Rights of Indigenous Peoples. Through indigenous peoples’ active intervention,
the rules of participation were changed to go beyond the traditional UN practice
where the only observers allowed to take part in working groups were the ECOSOC-accredited NGOs, observers from governments and from UN bodies and
specialized agencies as well as regional intergovernmental bodies.
A UN Voluntary Fund for Indigenous Populations was also established
through a General Assembly Resolution passed in l985, which provided assistance
to representatives of indigenous peoples to participate in the WGIP. I became a
member and was Chair of the Board of Trustees of this Fund from 1994 until
2003. The process of identifying who should be the beneficiaries of this Fund
involved making judgements on who were indigenous peoples from the various
regions. Sometimes, we made mistakes because we cannot possibly know all the
diverse indigenous peoples living in our regions. But in the main, through our
networks and contacts in the various countries, we managed to bring in the right
representatives.
While the ILO was the first body which developed legally binding instruments on indigenous peoples, its tripartite composition – governments, employers
and trade unions – did not provided much space for indigenous peoples. We can
only take part through the graces of the governments (if we become government
delegates), through the trade unions or through the employers confederations.
Very few indigenous representatives managed to take part in the ILO processes,
in particular the revision of ILO Convention No. 107 toward ILO Convention
No. 169. In the countries where the governments ratified ILO Convention No.
169,21 the indigenous peoples invoked the Convention in their legal battles. Even
in countries which did not ratify this, some legal cases filed within those countries
and in the inter-regional courts used the Convention No. 169 to support the
arguments in favour of indigenous peoples.
The drafting of the UN Declaration on the Rights of Indigenous Peoples was
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started in 1985 by an expert body, the Working Group on Indigenous Populations. After the draft was completed it had to be adopted by the Sub-Commission
on the Prevention of Discrimination and the Protection of Minorities. As these
two bodies are expert bodies, which means that they are not intergovernmental
entities, the Draft Declaration still had to go through a process of being negotiated and officially adopted by the member-states of the Commission on Human
Rights and by the General Assembly.
The Commission on Human Rights established the Ad-Hoc, Open-ended
Working Group on the Draft Declaration which started to negotiate in 1995.
This body ended its existence in 2006 after it completed its negotiations on the
Draft which it submitted to the newly established Human Rights Council.22
By June 29, 2006, the Draft was adopted by the Human Rights Council which
transmitted it to the Third Committee of the UN General Assembly. This highest
decision-making body of the UN finally adopted the UN Declaration in September 13, 2007 at its 61st Session.
While the end product, the UN Declaration on the Rights of Indigenous
Peoples, was important, the spaces established and the processes leading towards its adoption were equally important. These were where we developed our
counter-arguments against States who still were very much operating within the
framework of the inviolability of national sovereignty and territorial integrity of
nation-states. These spaces and processes provided the opportunities for the local,
national and regional movements of indigenous peoples to link up and network
with each other. In the absence of these, it would have been difficult to forge the
formidable global movement of indigenous peoples which persisted in getting the
UN Declaration on the Rights of Indigenous Peoples adopted.

The Evolution of Working Definitions of Indigenous Peoples
Around the same time that the indigenous peoples were flexing their muscles
several things were happening within the UN system. The UN Commission on
Human Rights23 appointed Special Rapporteurs to examine how various minority
groups were being subjected to discrimination. The first report which mentioned
indigenous peoples was done by Hernán Santa Cruz, a Chilean, who made a report on economic, social and cultural discrimination of minorities.24 This report
described indigenous peoples as;
“Disadvantaged in relation to the rest of the population: in some countries they are victims of de facto discrimination and continue to suffer
from prejudice.”25
In 1971, the ECOSOC passed a resolution authorizing the Sub-Commission to undertake a “Study on the Problem of Discrimination Against Indigenous
Populations”. Jose Martínez-Cobo, a delegate of Ecuador, was appointed as the
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Special Rapporteur to do this study. It took place between 1972 and 1983. There
were other processes which led towards resolutions or conclusions related to indigenous peoples. The World Conference to Combat Racism and Discrimination
in 1978 came up with a final statement which endorsed the rights of indigenous
peoples to
“[ ] maintain their traditional structure of economy and culture, including their own language and also recognizes the special relationship
of indigenous peoples to their land and stresses that their land rights and
natural resources should not be taken away from them.”26
After the World Council on Indigenous Peoples (WCIP) was established,
one of the actions it took was to prepare for a draft Convention on the Rights of
Indigenous Peoples. They hired Douglas Sanders, a professor of Law in Canada,
to prepare the draft, and this says:
“The term Indigenous People refers to people living within states which
have a population composed of differing ethnic or racial group, who
are descendants of the earliest population living in the areas and who
do not as a group control the national government of the state in which
they live.”27
This was made more comprehensive by the Martínez-Cobo report,28 which
came out in 1983. His working definition established the standard reference
within the UN and elsewhere on indigenous peoples.
“Indigenous communities, peoples and nations are those which, having a historical continuity with pre-invasion, pre-colonial societies that
developed on their territories, consider themselves distinct from other
sectors of the societies now prevailing in those territories or parts of
them. They form at present non-dominant sectors of the society and
are determined to preserve, develop and transmit to future generations
their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural
patterns, social institution and legal systems.”
This working definition had evolved considerably from the one used at the
beginning. His first working paper in 1972 used the term populations only.
Now the terms indigenous communities, peoples and nations are applied. While
the issues of historical continuity, colonization, and distinctiveness were there
in the first working paper, the subsequent paragraphs regarding the aspiration
of indigenous peoples to preserve, develop and transmit to future generations
their territories and identities were only introduced in the later and final versions.
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When asked what a working definition means, Willemsen-Díaz29, the head of the
Secretariat which assisted Martínez-Cobo and the Secretariat of the WGIP, said
that it was a point for departure which can be subjected to criticism and further
modification.
The common characteristics of most indigenous peoples are captured by this
working definition. It acknowledges that indigenous peoples, compared to the
settler populations and the dominant society, still retain some of their pre-colonial
identities and values, cultural, social, economic and political systems, and that
they are keen to transfer these to the future generations. It has to be stressed that
in some cases, while they are numerically more than the others, they still occupy
a position of non-dominance in economic, political, cultural and social terms.
These different features, which are used to identify who indigenous peoples
are, have to be used as a whole package. It is not enough, for example, to assert
one’s identity based on culture and language alone. This should be linked with
the history of oppression and discrimination from colonization up to nation-state
building which is accompanied by the ideology of one-nation, one-culture, one
language, as well as modernity and “development”. Failure to approach the indigenous peoples’ concept in this fashion de-historises the realities faced by them and
can lead to the weakening of the human rights argument, which is the beginning
and the end of indigenous peoples’ struggles and movements.

Contesting a Global Definition
During the drafting and negotiations of the UN Declaration, there was a
strong push by some states for a definition of the term indigenous peoples. In the
second year of the WGIP, in 1983, the strong words from some Asian and South
American observer governments were heard, demanding that a comprehensive
and restrictive definition of indigenous peoples be made as this will determine
who should take part in the WGIP.
The persistent call for a definition was resisted by all of us, the indigenous
representatives who were engaged in these various processes. In spite of this resistance, the issue kept popping up at the UN-Working Group on Indigenous
Peoples (UN-WGIP), the Commission on Human Rights’ Ad-Hoc, Open-ended
Working Group on the Draft Declaration, and at the Third Committee of the
General Assembly. In fact, the adoption by the General Assembly was delayed,30
and one of the reasons was the demand by the African Group of Countries that a
definition of indigenous peoples had to be included in the Declaration.
There is a view from some Asian and African governments that the problematique of indigenous peoples is only applicable to settler nations like the US,
Canada, Australia and New Zealand. This view was further reinforced by the
“Study on Treaties, Agreements and other Constructive Arrangements with Indigenous Peoples” done by Miguel Alfonso Martínez, in his capacity as the Special
Rapporteur for this study. He mentions in this study that indigenous peoples were
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mainly those who have undergone colonization from overseas, and that therefore
the Declaration can only apply to these peoples. The others, especially many of
those from Asia and Africa, are considered minorities, and he concludes that it
is more appropriate for them to use the Declaration on Ethnic, Linguistic and
Religious Minorities.
Martínez was strongly criticized by indigenous peoples from Asia and Africa.
In a side event where he initially presented the results of his study in 2000 I argued
that in the Philippines there is no question that there are indigenous peoples. He
replied that he agrees with me that there are indigenous peoples in the Philippines
as we went through the same colonization as those in Latin America. However,
this is an exception rather than the rule in Asia and Africa. We appealed to some
of our indigenous colleagues from North America, who helped research and write
his study, to ask him to revise this conclusion. Unfortunately, this did not happen,
so it remained in his final report. This did not deter the efforts of indigenous
peoples from these two regions to assert their own identities and claim their rights
as indigenous peoples and not as minorities.
We developed our arguments against a global definition in the Declaration
and some of these include the following:
• Having a global definition will risk exclusion of some indigenous
peoples because it can never adequately capture the diversity of indigenous peoples;
• A definition will write in stone indigenous peoples’ characteristics,
thereby not taking into account that these are constantly evolving and
developing; and
• The insistence on a definition itself is an act of discrimination. The
terms “peoples” and “minorities” were not defined by the other instruments of the UN. Why is it that when it comes to “indigenous
peoples” states insist that a definition be made?
Because of these efforts to contest the need for a definition at the global
level, the UN Declaration on the Rights of Indigenous Peoples does not contain
any. The working definition of the Martínez-Cobo31 report was used as reference
whenever this issue was raised. This remained the case until the African Group of
Countries, led by Namibia and Botswana, made their last ditch attempt to have a
definition included in the Declaration. Their Aide-Memoire, which they brought
out in November 2006, almost led to the non-adoption of the Declaration by the
UN General Assembly. To convince the African States to support the adoption of
the Declaration several compromises had to be made both by the States who were
the sponsoring the adoption within the UN General Assembly, and by indigenous
peoples, represented through the regional caucuses and the global caucus.
The first compromise was the deletion of Article 8 of the Sub-Commission
Draft which says:
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“Indigenous peoples have the collective and individual right to maintain and develop their distinct identities and characteristics, including
the right to identify themselves as indigenous and to be recognized as
such.”
This article contains the principle of self-identification. As mentioned earlier,
most Asian States did not like this Article. I remember discussing this issue with
the Japanese delegate as he was one of those resisting the idea of self-identification.
According to him this was the main reason why his delegation was not ready
to accept the Declaration. When the indigenous peoples’ caucus discussed this,
there was an agreement that this could be deleted as long as Article 9 remained.
Article 9 of the Sub-Commission Draft was retained in the final adopted
version, still with the same number.32 It reads:
“Indigenous peoples and individuals have the right to belong to an indigenous community or nation, in accordance with the traditions and
customs of the community or nation concerned. No discrimination of
any kind may arise from the exercise of such a right.”
The second compromise was in relation to the proposed change by the African Group which was to include a paragraph in the preambular part. It states:
“Recognizing that the situation of indigenous peoples varies from region
to region, country to country and from community to community, every
country or region shall have the prerogative to define who constitutes
indigenous people in their respective countries or regions taking into
account its national or regional peculiarities.”
This was absolutely rejected by us, the representatives of the Asian regional
caucus of indigenous peoples. We saw this as another attempt to give the State the
right to determine and define who are indigenous peoples. We had to find another
compromise language on this. What was finally agreed upon and which is now
the preambular paragraph 23 of the final adopted version is the following33:
“Recognizing also that the situation of indigenous peoples varies from
region to region and from country to country and that the significance
of national and regional particularities and various historical and cultural backgrounds should be taken into consideration.”
We finally got the support of the majority of the African and Asian States to
adopt the UN Declaration on the Rights of Indigenous Peoples after these two
compromises were made, and after an agreement was reached on the inclusion of
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Article 46 which includes he following safeguard clause:34
“Nothing in this Declaration may be interpreted as implying for any
State, people, group or persons any right to engage in any activity [ ]
construed as authorizing or encouraging any action which would dismember, totally or in part, the territorial integrity and political unity of
sovereign or independent states.”
The experience we went through in the process of negotiating the Declaration
illustrates how difficult and complex the issue of the definition is. This will remain
a challenge in the years to come for both indigenous peoples and states at the
national level. The general agreement among indigenous peoples is that definition
and identification will be done at the national level and in some cases, the regional
or sub-regional level because there are indigenous peoples who were artificially
divided and separated by the formation of nation-states and the establishment of
national boundaries. At the Workshop on the Concept of Indigenousness in Asia,
which was held in 2006, this general agreement was also reached.

Challenges Ahead
The process of defining and identifying indigenous peoples, especially at the
national and regional levels, will entail continuous negotiations between states
and indigenous peoples. Self-identification will remain the basic principle, but
cannot be the sole process of identifying who indigenous peoples are. This principle has to be supplemented by a process of recognition by the indigenous peoples
themselves. This is one challenge which has to be addressed. Not anybody can just
come and claim an indigenous identity without recognition by the peoples he or
she is identifying with. It is not far-fetched to imagine that with the adoption of
the UN Declaration on the Rights of Indigenous Peoples there will be individuals, who are not necessarily indigenous, who will come out of the woodworks and
self-identify as indigenous. In fact, there are already a few cases like this.
The other situation is when there is a collective claim by a group or a people
that they are indigenous peoples. This happened at one session of the UN Working
Group on Indigenous Population in 1996 which was attended by South Africa’s
Afrikaner nationalists and they claimed that they were an indigenous people.
Most of us, representatives of indigenous peoples present in that meeting, rejected
their claim. That was the first and last time that they attempted to do this. So, one
factor which can regulate the false claims of a group or a people is their acceptance
or rejection by other indigenous peoples, within the respective country and at the
international level.
We are going through similar experiences at the UN Permanent Forum on
Indigenous Issues. Some persons and groups who have participated in some sessions are requesting that the Forum provides a certificate that they are recognized
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as belonging to an indigenous people. In such cases I, as the chairperson of the
Forum, have to explain that the Forum is not mandated to do this. If the ones
claiming such identity are individuals it is first of all the indigenous peoples whom
they are identifying with who can give them the legitimacy. If it is a group seeking
recognition as an indigenous people, one way of dealing with this is through a
process of collective recognition referred to earlier. The indigenous peoples in the
country or region where the claimants reside can have a say in whether they are
to be recognized as an indigenous people or not. For instance, there are AfricanAmericans belonging to different organizations who claim that they are indigenous peoples. I had to consult with Native American representatives on where
this claim is coming from and what they think of it. We were also faced with a
complicated situation when the Basques from Spain and France and some people
from Ireland participated in the sessions of the Forum and asserted that they are
indigenous peoples. This issue has not yet been discussed more in-depth by the
members of the Forum, but will have to be addressed in the near future.
Of course, a basis for determining whether they are indigenous could be the
working definitions of the ILO Convention No. 169 and the Martínez-Cobo
report. While I propose that those claiming indigenous identities should meet
most of the different elements of the working definition, we cannot apply these,
or any other definition rigidly for the reasons explained above. Erica Irene-Daes,
the long-time Chairperson of the UN Working Group on Indigenous Populations
suggested in one of her reports that
“[ ] the ideal type of an ‘indigenous people’ is a group that is aboriginal (autochthonous) to the territory where it resides today and chooses to
perpetuate a distinct cultural identity and distinct collective social and
political organization within the territory.”35
It is important to point out that she is referring to the territory of the respective people, and not that of a nation state, as explicitly or implicitly demanded by
many state governments. There are however many cases, especially in Asia, where
historical circumstances forced people to leave their ancestral territories and even
cross national boundaries (or, rather, came to settle in places which became part
of a nation-state in the wake of colonization and decolonization). Denying them
their indigenous identity would amount to adding insult to injury. Again, there
is no way that any global definition would do justice to the diversity of circumstances and conditions faced by indigenous peoples across the world.
In other cases, there are persons who did not know that they belong to an
indigenous people, or who opted to hide or not to claim their indigenous identity because of discrimination and racism. Now, there is a growing desire among
them to self-identify as indigenous. For as long as their peoples accept them, there
should be no problem. I have met some persons from the coastal areas of Norway
who now are now identifying themselves as Saami. Their parents have deliberately
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brought them up to be Norwegians because of the policy of assimilation in the
past and the experiences of racism and discrimination. Because of the upsurge
of the Saami peoples’ movement, some of them started tracing their genealogies
and they discovered that their grandparents are Saami. Now, they are reclaiming
their identity and are trying to learn the Saami language. They are accepted by
the established Saami organizations, such as the Saami Council or the Norwegian
Sami Association, as Saami.
However, there are persons who are just opportunistic, who will claim indigenous identities, even if they are not, because they see some advantages in doing
this. To prevent the misuse or abuse of the UN Declaration on the Rights of
Indigenous Peoples by such persons, there need to be both non-formal and formal
mechanisms established at different levels, which can deal with such incidents.
How these mechanisms will look like and how these will assert their authority
will depend in each case on the indigenous peoples concerned.
The other challenge is the continuing denial of states that there are indigenous peoples in their countries, or that all their peoples are indigenous. This
is what India stated after the adoption of the Declaration; that all people in India are indigenous. Such assertions are attempts to justify the non-application
of the Declaration within the respective country. However, the claim that all
are indigenous peoples still cannot be an excuse for them not to implement the
Declaration.
The Chinese government, for example, claims that they do not have indigenous peoples, that they only have ethnic minorities. In the past, however, the
term used for these peoples are minority nationalities, which is a recognition that
they are distinct nationalities or nations. Through the years this term was changed
into ethnic minorities, which certainly was a political decision made by the State.
But there is an admission by some of the authorities that the problems faced by
their minorities are similar to the issues addressed by the Declaration.
Whatever claims countries have in terms of presence or absence of indigenous peoples, what is clear is that there are groups of peoples who still continue
to practice their own cultures and traditions and their livelihoods which are
closely linked with nature, their lands, territories and resources. They still suffer
from racism and discrimination which are institutionalized in policies and laws
and practiced by those from the dominant populations. These peoples aspire to
pass on their lands, territories and resources as well as their languages, identities,
cultures and traditions and also their social and political governance systems to
the future generations. Even if they are not recognized by the State as indigenous
peoples they can still assert their identities and claim their rights as contained in
the Declaration. And these aspirations and demands have to be addressed by the
States and the international community.
The policies of other multilateral bodies, like the Operational Directive 4.20
of the World Bank on indigenous peoples, the Asian Development Bank’s policy
on indigenous peoples as well as the UN Development Group Guidelines on
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Indigenous Peoples’ Issues, can help in supporting the identity claims of indigenous peoples. The World Bank policy applies to borrower countries which have
indigenous peoples, whether they are officially recognized or not. So, for instance,
if India or Kenya borrows from the World Bank and the project which they are
using the World Bank loan is used for a territory with indigenous peoples, the
Indian and Kenyan governments are obliged to identify who are these peoples
and to apply the policy.
With the adoption of the UN Declaration on the Rights of Indigenous Peoples the road ahead for indigenous peoples looks brighter. The Declaration is an
important instrument for indigenous peoples for their liberation from discrimination and oppression. Its implementation, however, will be an uphill struggle.
Edmund Burke’s exhortation that the “price of freedom is eternal vigilance” very
much applies to us, indigenous peoples, and to our supporters. Indeed, the price
for our assertion to be recognized as distinct peoples, and to have our rights, as
contained in the UN Declaration on the Rights of Indigenous Peoples, protected,
respected and fulfilled is eternal vigilance.
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Hill and Valley in
Southeast Asia

James C. Scott

…or Why the State is the Enemy of
People who Move Around…or…
Why Civilizations Can’t Climb Hills

This article is the manuscript of a lecture given at the Symposium on Development
and the Nation State at Washington University, in St. Louis in the year 2000.
It should not be quoted without permission from the author.
This article will be superceded by a book tentatively entitled “The Last Great Enclosure:
The State and Autonomous Peoples in Mainland Southeast Asia”, to be published in
2009.
One of the major shortcomings in my work, as I see it, – others will have
many more objections, and more telling too – is that I seem always to forget the
main itinerary and take the first interesting detour that presents itself. My talk
today is a case in point.
My initial destination was the relationship between hill and valley peoples in
Southeast Asia, particularly mainland Southeast Asia. As you know, it’s a worthy
destination. Of all the social divisions in the region, the cultural and political
abyss between hill peoples (often, and I think, erroneously called “hill-tribes”), is
perhaps the most enduring, the most likely to produce conflict, and the thorniest
for national elites bent on national integration. Your neighbor and one-time-province in colonial days, Burma, has been beset by rebellious hill-peoples ever since
its independence in 1948. Now that the Eritreans have won their independence, I
believe that the hill-insurgencies in Burma (particularly that of the Karen) are the
oldest, continuous, secessionist rebellions in this (oops last) past century.
My quarry in its crude – but original – form, was to understand why the
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state –not just the Southeast Asian state – was generally the enemy of “people who
move around”. I thought there was something generic about the state’s desire to
fix people geographically – whether bedouins, gypsies, wandering Jews, huntergatherers, nomadic pastoralists, slash-and-burn cultivators (typical of the hills in
Southeast Asia), the so-called “sea-gypsies” of Southeast Asia (the orang laut),
masterless men, vagrants and sturdy beggars, the homeless. Why has it been the
project of nearly every state to concentrate and fix its population in space – in
settlements where they can be more easily monitored? I could put it somewhat differently: what is it about a state that fears and suppresses (when it can) “unauthorized movement”? Or could we put it in still another way? Why is sedentarization
just about the oldest state project in the world? The obvious fact that a sedentary
population is easier to count, tax, conscript, and survey than a fugitive population
is only the beginning of the story.
In the case of Burma, for example, very, very different lowland states – the
pre-colonial kingdoms, as we shall see, the colonial state, and independent Burma
– have pursued remarkably similar objectives in the hills. The means and the
results have differed wildly, but the rhetoric and the policies were strikingly similar.
Here, then, were the crude facts that caught my attention. Why this continuity through history and through regimes? Upon closer inspection there is, I think,
a somewhat deeper paradox and it is this: First: I believe that I can show that the
categories “hill tribes” and “valley peoples” (say, Kachin and Burmans) are very
leaky vessels when one takes a long historical view. People are continually moving
from the valley to the hills. And the reverse is true as well: People are continually
moving from the hills to the valleys. Their movement is, over time, also associated
with a change of identity: hill people are becoming valley people all the time, and,
valley people are becoming hill people all the time. To make things even more
complicated, there are intermediate statuses: people who have one foot, culturally
and ecologically speaking, in the hills and another foot in the valley. Thus the very
terms “hill tribes” and “valley peoples” seem to lose much of their substance when
examined closely or over any long period of time. And here is the full paradox:
Despite this constant exchange of populations across this permeable membrane,
there is an extraordinary stable, durable civilization discourse about hill and valley that treat each of these peoples as essentially different; one cultured, the other
barbaric; one refined, the other primitive; one advanced and cosmopolitan and
the other backward and parochial. These pairs, of course, are the pairs as valley
elites see them. If we adopt a hill perspective we get different pairs: one is free
and autonomous, the other is in bondage and subordinate; one is nominally an
equal of others, the other is socially inferior; one is physically mobile, the other is
hemmed in by officials and state institutions.
How does this happen? People moving back and forth constantly through
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this geographical membrane – so much so that over centuries the ‘human material’, in DNA terms, has been freely exchanged – while, magically, the lived
essentialism between hill tribes and valley civilization remains intact as a powerful
organizer of people’s lives and thoughts.
This paradox has not escaped historians of Europe. Fernand Braudel wondered at the great rates of migration between the shifting Christian and Islamic
religious frontiers in the Mediterranean, coupled with the durability of the distinction. He wrote:
“For at bottom, a civilization is attached to a distinct geographical area
and this is itself one of the indispensable elements of its composition.
Before it can manifest its identity which is expressed in its art and which
Nietzsche saw as its major truth ... a civilization exists fundamentally
in a geographical area which has been structured my men and history.
This is why there are cultural frontiers and cultural zones of amazing
permanence: all the cross fertilization in the world will not alter them”
(Braudel 1966:33).
What’s missing here is an appreciation of diaspora civilizations: people who
move and, as it were, carry their civilization with them. Jews, Armenians, gypsies.
And yet, if we occasionally allow civilizations to come unstuck, geographically,
Braudel’s major point about how brisk human traffic across cultural boundaries
not necessarily threatening the perceived solidity of the boundary itself is well
taken. Let me offer a brief example that may interest you: the gypsies of Europe.
Linguistically, we can trace them back, definitively, to this part of the world and
even establish something of their long itinerary. But, this is not a story they tell
about themselves, nor do they have a “Promised Land” toward which that are
headed (unlike the Jews). The gypsies are the quintessentially homeless people.
They have a good claim to being the most scourged as well. From 15th century
pogroms and expulsions, to 17th century “gypsy hunts” (Zegeuner Jakt) – in which
the ‘bag’ of ‘game’ was noted at the end of the day as with stags – to the Gypsy
Holocaust under the Nazis, they have been perhaps the most despised and persecuted group in Europe. And yet, it is perfectly clear that since at least the 14th
century, people have been slipping in and out of “gypsiness” in huge numbers:
through intermarriage, sedentarization, and through the state-classification of
people who are itinerant as “gypsies”. I am told that the DNA of “gypsies” in
the Netherlands is virtually indistinguishable from the DNA of the surrounding
Dutch population.
Here then is a population that is, genetically-speaking, completely assimilated and yet, always, and seemingly forever, culturally marked off. It’s that way,
as I’ll try to explain, with the “tribal peoples” of Hill Burma and their lowland
neighbors (Burmans mostly).
In considering these puzzles, I have been led to take two detours. The first is
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try to understand “the hills” as a geographical, cultural, demographic, ecological,
and above all positional space vis-à-vis the lowland state. Here “the hills” are less
distinctive as topography than their relative inaccessibility: an inaccessibility or
illegibility that can be mimicked by marshes, deserts, mangrove swamps, dense
forests. Together such out-of-the-way places, to use Anna Tsing’s (1993) term,
they might be called: non-state spaces. I propose something of a history and anthropology of such spaces. The second detour, following hard on the heels of the
first, is an effort to imagine what a non-state-centric history of, say the area now
called Burma might look like. It’s fair to say that virtually all histories are histories
of states or state-like entities inasmuch as they leave the paper trail. Unless we are
very careful and practice a brilliant version of ‘subaltern history’ we see such history as the chronicle of the waxing and waning of dynasties – the consolidation of
the Pagan kingdom; its collapse in the 13th century, the first Taung-nyu dynasty
in 1486... and so on through the Kon-baung dynasty founded by Alaung-hpaya
and its final demise in 1885. The dirty little secret, of course, is that for most of
“Burmese” history there was no state in any robust sense of the term. There were,
instead, small-scale local chiefs, confederations of villages, warlords, bandits,
multiple sovereigns contending, millennial pretenders, etc.
We know this from the dynastic chronicles deploring such conditions. Might
it be possible to imagine a history written systematically from this perspective
– a kind of anarchist history in which a certain celebration of ‘collapse’, ‘flight’
and the ‘elementary units of social life’ creeps in? A history of the state’s “blank
pages” in which the deplorable exception is the paper trail and the officialdom
that creates it? Not easy. It presents some of the same problems as a history of
the peasantry. As I have long been fond of saying, “The job of peasants is to stay
out of the archives!” Once they figure in the archives, once they have caught the
attention of the court scribes as something more than aggregate calculations of
conscripts, taxable inhabitants, producers of so many bushels of grain...you know
something has gone terribly wrong. What would a non-state – perhaps even an
anti-state – history look like?
I can’t promise to follow these two detours to some grand and satisfying
destination today. The best I can do is to say something provisionally about what
I imagine the road might look like.
First, let me say something more about the cultural gulf between hill and
valley. It is a real gulf, easily discernible, even if it were not so morally charged.
Societies in the hills are different from valley societies in systematic ways which
we shall examine later. For the time being, however, it is worth noting that most
of major lowland religions have not made it to the hills in good order. The major
exception in Burma are the Shan, a Tai, people who are Buddhists and are, in fact,
situated midway – in terms of ecology, agriculture, social structure – between the
lowland Burmans and the highland Kachin.
Writing of early Southeast Asian kingdoms, Oliver Wolters (1982: 32) notes
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how hard it is for civilizations to climb hills.
“Many people lived in the distant highlands and were beyond the reach
of the centers where records survive. The Mandalas were a phenomenon
of the lowlands, and even where geographical conditions encouraged
under-government. Paul Wheatley puts it well when he notes that ‘the
Sanskrit tongue was chilled to silence at 500 meters’. One cannot assume that powerful overlords in the plains always ignored the natural
resources and manpower in the hills and mountains, but the historian,
relying on written records, has to remove vast territories from the historical map of earlier Southeast Asia.”
It was to this difference, I believe, that Edmund Leach (1954) was referring when he typified hill society as following a “Chinese model” while lowland
society followed an “Indian” or Sanskritic model.
To return to Braudel once again. He also notes in even stronger terms (terms
I find far too strong) the unbridgeable civilization gap between the plains and the
mountains. He writes:
“The mountains are as a rule a world apart from civilizations, which
are an urban and lowland achievement. Their history is to have none,
to remain always on the fringes of the great waves of civilization, even
the longest and most persistent, which may spread over great distances
in the horizontal plane but are powerless to move vertically when faced
with an obstacle of several hundred meters.” (Braudel 1966:33, emphasis
added)
Why might this be so? Why have the hills in Southeast Asia been so relatively
resistant to Sanskritization, then to Buddhism, then to Islam, and, in the Philippines, to Christianity? And, why, when the hills do embrace lowland religions are
they likely to do so with a degree of heterodoxy and millennial fervor that makes
lowland officials wish they hadn’t tried in the first place.
There are other important cultural differences between the hills and the
plains. We begin here only because the religious difference is longstanding and
indicative. Before turning to other differences, let alone trying to account for
them, let us return to the moral loading these differences carry.
For valley people – and here I mean largely growers of wet rice – hill peoples
are typically seen as “wild” (the British distinguished between the “wild” Wa
and the “tame” Wa), barbaric, primitives, whose mobility, dress, rude shelters,
and archaic forms of hunting-gathering-and shifting cultivation mark them out
as inferior in every respect (except for their control over the ‘dark arts’ of magic)
to lowlanders. Even where they are looked at with some sympathy, as they are
by current “development regimes”, they are seen as backward, disorderly, and
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benighted: “our living ancestors”, “what we were like before we discovered and
embraced Buddhism/Islam, padi rice cultivation, sedentary life, and civilization”.
In Indonesian official parlance, such peoples are termed suku terasing or: “isolated
peoples”. The implication being that the developmental state plans to ease their
loneliness by clasping them more firmly to the national bosom.
Such distinctions are strongly naturalized in official and popular discourse
in the lowlands – despite the fact, that we know them to be wrong. Far from being “left behind”, most hill populations are largely the descendants of valley and
coastal peoples who migrated to the hills. That does not prevent the development
of a strong sense of ethnic identity and solidarity from developing among, say, the
Kachin, the Chin, the Hmong, the Karen: identities for which many have been
willing to die.
How to reconcile a strongly ‘constructivist’ understanding of “hill tribes” as
‘made up’ societies of ‘immigrants’ who are seen from the valley’s as “ur” primitives and also have an essentialist understanding of themselves to boot? The analogy from Western history I find instructive is that of the Cossacks. We know that
the Cossacks were nothing more and nothing less than a maroon community of
serfs from all over European Russia who fled to the frontiers of empire to escape
bondage. There, in a new setting characterized by common property, physical
dispersion, and rough equality they adapted the social structure and horseback
habits of the Tatars, and constituted themselves as, say, the “Don Cossacks”, the
Cossacks who lived in the Don River Basin. Over time, they became a people (a
“martial minority” like the Gurkha or the Karen) and, today, they are perhaps the
strongest most solidaristic “ethnic” group in Russia. In short, the nub of my claim
is that we do better to consider hill tribes as maroon societies than as “tribes” in
the classical, strong sense of the term.
Now to return to the first of my two detours – the understanding of the hills
as a position constituted by the state and yet not firmly within it. Two dynamic
and antagonistic principles – of Southeast Asian state-craft on the one hand, and
of what we might call “peasant cunning” of resistance on the other – will help us
understand how the hills make the valleys and how the valleys make the hills.
I. The first principle of Southeast Asian statecraft until well in to the 19th
century has been the control of manpower – and its twin, slavery. This was dictated by demography. In 1700 there were roughly six people per square kilometer
on average in Southeast Asia as compared to something like thirty per square
kilometer in India or China. Rounding up people and concentrating them in a
particular place was the central preoccupation of statecraft in the region. [The
Red River Delta of northern Vietnam may be the exception that proves the rule].
Since the creation of a population base could rarely be achieved by persuasion
alone, all Southeast Asian states, even the mini states in the hills, were states.
Without exception. No people, no state. A series of Malay coastal kingdoms thus
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scoured the strands and islands of Eastern Indonesia and the Philippines for captives whom they could sell or resettle closer to the court. Piracy in the Malay
world was centered on the region’s main cargo – slaves. The agrarian kingdoms of
Southeast Asia were slaving states as well – though the friction of distance slowed
them down a bit.
Any state-making enterprise on the plains or at the coast, required a reliable
supply of manpower and foodstuffs close at hand. This was true whether the
state in question was bent on expansion through warfare or on building temple
complexes for the glory of the dynasty. Simple demography, the logic of transportation, and ‘central-place theory’ of Johann Heinrich von Thünen, Walter
Christaller, and G. William Skinner make it clear that only wet rice agriculture
within a reasonable radius of the court provides the reliable tax base necessary to
found and maintain a state.
Important exceptions are the Malay trading states like Jambi, Palembang,
Srivijaya, or Melaka, mini states controlling key choke points in straits or navigable rivers or on overland trade routes, or site-specific resources such as gold or
gems.
It’s hardly surprising, then, that most state-formation in the region has
classically been in the wet-rice cores: Mandalay, Ava, Pegu, Pagan, Ayuddhaya,
Bangkok. The hills, with their dispersed population, their characteristically extensive form of agriculture, and their physically mobile population were decidedly
unpromising sites for state-formation.
Evidence of the unending quest for manpower may be read from sources
– only a few of which I will note in passing.
1. Proverbs and sayings about statecraft:
a) 17th Century Malay Court History: “It is the custom of kings that
they call themselves kings if they have ministers and subjects: if there are
no subjects, who will render homage to the king?”
From the ruler of Palembang (1747): “It is very easy for a subject to find
a lord, but it is much more difficult for a lord to find a subject.”
b) Two Thai proverbs from the early Bangkok period (1782-1873):
“In a large house with many servants, the door may be safely left open;
in a small house with few servants, the doors must be shut.”
“To have too many people (as clients under a lord) is better than to have
too much grass (uncultivated land).”
c) And instructions for the king’s officials:
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“The governor should appoint loyal officials to go out to them (the population living outside the core) and persuade them to come and settle
down in an inhabited area so that the area will be wealthy.”
d) Finally, a lament from the Glass Palace Chronicle of the Kings of
Burma:
“Yes, a soil, but no people. A soil without people is but a wilderness.”
2. Warfare was, under the circumstances, rarely a war over territory. Rather
it was a campaign for captives. The mark of success of a military expedition was
the enumeration of captives returned to the court who would, in turn, represent
a future base for food and manpower. By 1800, up to 350,000 people, perhaps
on fifth of the agricultural population of Upper Burma, consisted of military
deportees and their descendants, concentrated on royal service lands. A kingdom
defeated was a kingdom whose population was quickly swept up by its neighbors. After the 1569 Burmese sacking of Ayudhya and the deportation of tens of
thousands of captives, the Khmers rushed in and, in the next two decades, took
all the captives they could find. In 1767, after sacking Ayudhya once again, the
Burmese left with at least 30,000 captives, including much of the court and the
nobility. Soon after, the booty of King Bow-daw-hpaya’s conquest of Arakan was
20,000 captives who, along with their Buddhist images, were marched back to
the capital, Ava, and settled there. In fact you could say that, in insular Southeast
Asia, much of eastern Indonesia was scoured clean of manpower which, as Anthony Reid (1983:27) has pointed out, moved “from weak states to strong states,
from politically fragmented states to strong, centralized states, from swidden and
hunter-gatherer areas to lowland wet-rice cores.”
3. The emphasis on manpower is obvious in the aesthetics of official discourse. The majesty of a ruler is directly proportional the size and affluence of
his entourage: an entourage described in line after line of loving detail. The titles
which officials bear are more likely to refer to the size of their entourage rather
than to a territorial jurisdiction. Hence the Thai titles Kun Pan, “Lord of a Thousand Men”, or Kun Sen “Lord of a Hundred Thousand Men”.
The very core of Southeast Asian statecraft consisted in policies designed to
attract and/or capture, and hold a densely settled population around the court.
The Southeast Asian state was, in this sense, a vast centripetal population machine, endeavoring to maximize what I would call a “state space”. Such a state
space is characterized by surplus-producing, sedentary, grain cultivators settled
densely within easy reach of the court. It was a rare thing for this machine to
function very well for very long. In fact, the machine was in an important way,
self-liquidating. The tendency was for the court to press hardest on the productive, legible population close at hand – this was the efficient “tax-corvée-and
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conscription” strategy for it to follow. If something went wrong – a bad harvest,
overzealous conscription, rapacious officials – the state might find its precious tax
base leaking away.
II. This brings us to the second, and antagonistic, dynamic: flight. The basis
of popular freedom in Southeast Asia was physical mobility – the capacity to
vote with one’s feet. This is the centrifugal dynamic working constantly against
the centripetal dynamic of taking captives, and slaves and population control. If
slaving was the state-making principle; flight was the state breaking principle. If
the endeavor of statecraft was to create legible “state spaces”, flight was directed
toward existing “non-state spaces” – primarily in the hills – and the creation of
new “non-state spaces”.
Let me outline with inexcusable brevity the logic of flight.
1. The most obvious reasons for running away were the burdens, in statespaces, of taxes in all its forms: coin, grain, labor, and military service. Such
burdens fell heaviest on the ‘core peasantry’ settled near the court capital and
its officialdom. In a good year, blessed with a monarch or colonial ruler whose
fiscal ambitions were modest, this pressure might be tolerable. Such years were,
however, few and far between. The incapacity of the court to accurately assess
crop yields district by district and year by year, coupled with the fiscal pressures of
warfare (internal of external), large ambitions for ‘public works’ – whether pagoda
complexes or new court centers, and rapacious tax collectors intent on their own
take, produced a large volume of tax resistance and, above all, flight. The shortterm logic of state consolidation and expansion dictated extracting resources and
manpower from the densely-settled population around the court. The further this
strategy was pressed, however, the greater the leakage of the tax base to locations out of easy range of the tax man and the press-gang. The most successful
regimes maintained a precarious equilibrium between rates of extraction and rates
of flight. These are the regimes we mostly hear about. Any long historical view
would regard these regimes as minor miracles of statecraft, as the rare exceptions
punctuating a political history more notable for warlordism, political fragmentation, and self-liquidating dynasties.
Warfare, which we recall was about taking captives and returning them to
the core, drove people away from the core as well. Those who did not manage to
escape conscription could, when the opportunity presented itself, desert. Alaunghpaya’s famous and successful invasion of Siam in 1767 involved some 200,000
troops. He returned, after sacking Ayudhaya, with roughly 100,000 men – of
whom at least 30,000 were captives. What became of the other 130,000 conscripts? There were certainly battlefield losses and deaths due to the scourge of all
pre-modern armies: cholera. But it is unlikely that they accounted for any more
than, say, twenty percent of the total losses. The rest, we must surmise, deserted,
staying along the routes of march, hiding out in the hills, and perhaps eventually
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making their way back. The demographic impact was not trivial. One careful
calculation of the losses from Burma’s core area as a result of Bod-aw-hpaya’s
unsuccessful invasions of Siam in 1785-6 and his subsequent mania for pagoda
building in the 1790s (Min-gun pagoda which would have been the largest in the
world at the time) claims that 17% of the population had fled. Most had headed
for the hills. No 19th century commentary on Burma fails to note the huge ‘floating population’, dislodged oppression, war, disease, and famine. The Spanish, the
colonial valley kingdom in the Philippines, recognized a comparable pattern of
flight: the fugitives were called “remontados” (those who went back up into the
hills) and away from the labor and taxes in the lowlands and on the Friar estates.
If we follow the subaltern studies instructions to “read against the grain” we
can discern the political mobility of the southeast Asian subject. It is echoed in
the classical texts’ repeated emphasis on personal oaths of loyalty (kyei-zu-thitsa-daw-saung in Burmese) and the harsh injunctions against treason (durhaka,
in the Malay world). Why this endless preaching against treason and in praise of
personal loyalty to the ruler? Like Puritan sermons against fornication and adultery, they tell us less about the rectitude of the population, than the elite’s view
of the major social ill – and, in this case, the great threat to statecraft. Sermons
against treason tell us how very common it was for subjects to run away to the
hills and/or to another ruler. Even the Thai practice of tattooing subjects (like
cattle) with their lord’s mark was of little avail and bounty hunters coursed the
forests to capture runaways and return them to their owners. As the Thai proverb
has it: “Subjects are hard to find.”
2. Epidemics and famines were other common reasons for physical flight.
Lowland wet-rice cultivation, compared to hill swiddening, was more restricted.
While quite productive in a good year it was, due largely to mono-cropping,
more vulnerable to crop failures. And when crops did fail, there was less in the
way of subsistence alternatives than in the hills. Famine, in other words, though
no stranger to the hills, was more widespread and devastating than in the hills.
When it struck, dispersal was the rule. If the famine was severe enough, as it
was for example in 1805-12 in Upper Burma, the decline in population might
prompt a wholesale shift to shifting cultivation (Koenig 1990:143). Here was a
case of the unmaking of a previously state space as the concentration of population declined.
As is nearly always the case, hill populations were, other things equal,
healthier than dense valley populations. Their diet was more varied. Their very
dispersal made them less vulnerable to epidemics than valley peoples who represented not only a concentration of subjects but a concentration of rodents, insects,
and domestic animals who were the vectors of disease amidst a more vulnerable
population. When famine and epidemics hit simultaneously, those who could,
headed for the hills and comparative safety as they did in 17th century London as
described by Defoe in his Journal of the Plague Year.
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The Southeast Asian mainland state, then, both gathered in new populations
by slaving, taking war-captives, and the episodic attractions of its culture and
commerce. At the same time it was disgorging populations by its own rapacity as
well as by its demographic and ecological vulnerability.
3. To this point, political-economy and epidemiology would seem to explain
the ‘reflux’ of population to the hills. If it were entirely so, the hill population
might more closely resemble the valley populations except for their elevation and
the shifting cultivation that such elevations required. But they don’t. The hill
peoples are different: they tend to be animists who do not follow the ‘great tradition’ religions of the lowland peoples; they produce a surplus, but do not use it to
support kings and monks. What is missing from the story thus far is the cultural
refusal of civilizational projects in the valleys that characterizes hill populations.
“The hills”, I must emphasize again, are meant both literally and metaphorically in this context. Literally, they were the destination for those fleeing valley
polities; metaphorically “the hills” represented any space effectively outside the
ambit of valley kingdoms: “the hills” in this last sense could be marshes, mangrove swamps (sundarbans), or the sea itself as in the case of the “sea gypsies” or
orang laut of archepelagic Southeast Asia.
Most of the peoples who lived at the margins of state power had either moved
there or stayed there because they were positioned in a certain relation to large
polities. Seen from the perspective of such large polities, to move upland, inland,
and toward the margins, to move away from wet rice (sawah) cultivation, was to
move down some hypothetical ladder of prestige, power, and civilization. But, as
Tanya Li (1999:8) insists, location was a choice, “people who lived in the uplands
did so not by default, bypassed by history, but for positive reasons of economy,
security, and cultural style formed in dialogue with lowland agendas.”
For a moment, let us concentrate on hill-dwellers as a cultural style. We have
evidence of cultural choices of this kind from the earliest chronicles from the Malay world: the Hikayat Raja Raja Pasai. The local Raja of the Pasai Confederacy,
Merah Silu, after a prophetic dream in which the Prophet came to him, converted
from Buddhism to Islam. [Incidentally, the episode corresponds with the Mogul
ascendancy in India and the trade ties between Sumatra and the Coromandel
coast.] The chronicle tells us that some ‘tribes’ in Merah Silu’s confederacy did not
want to convert to Islam, and returned to the forest from the coast. Maybe they
didn’t want to give up their pigs, maybe they didn’t want to give up their ritual
life, saturated as it was with Hindu-Buddhist-animist rites, maybe it was a matter
of political factions – maybe all three. In any case, the forest-hill peoples remained
non-Muslim generally, though they remained firmly linked in trade and exchange
with the coastal Muslim polities. Similarly, in Negri Sembilan on the Malay Peninsula, there seems to have been the same cultural dichotomy: some choosing to
become Muslims and live in clearings near the banks of rivers and others moving
upriver, outside this sphere of political power, but likewise connected to it by trade
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and exchange (Hall 1977). In the course of time many of these upstream peoples
came to be considered – and to consider themselves – separate ethnic groups.
In the Spanish Philippines, the flight to the hills from the Chrisianization
and labor-bondage mimicked and overlapped a still older pattern of flight from
the Malay slaving raids that plagued the coasts. The Christian faith and baptism
were inseparable from settled life in villages and labor bondage, and the flight
from one was flight from the other. Keesing, in his pioneering Ethnohistory of
Northern Luzon, concludes that the hills were only lightly populated when the
Spanish arrived and that they were peopled by a flight from lower elevations and
from the Spanish civilizational project. Living in the hills was a political and
cultural choice.
This brings us back to the subtitle of my talk: “why civilizations can’t climb
hills.” Here I want to modify Braudel’s largely ecological observation: He writes:
“The feudal system as a political, economic, and social system, and as
an instrument of justice, failed to catch in its toils most of the mountain
regions and those it did reach it only partially influenced [e.g. Corsica,
Sardinia]. The observation could be confirmed anywhere where the
population is so inadequate, thinly distributed, and widely dispersed
as to prevent the establishment of the state, dominant languages, and
important civilizations.” (1966:38]
It is largely true as the Baron de Tott, quoted by Braudel, wrote that “The
steepest places have always been the asylum of liberty.” (ibid.:40) But what I want
to suggest here is not simply that civilizations can’t climb hills, but that people,
sometimes collectively, sometimes individually, climb hills in order to get beyond
the reach of the civilizational projects of the valleys.
Taking religion in particular, the hills are either “colored” pagan or animist,
or, they are host to heterodox and dissident variants of valley orthodoxies. Here
there are also parallels between Europe and Southeast Asia. Again, Braudel:
“Everywhere in the 16th century, the hilltop world was very little influenced by the dominant religion at sea level.”
“The mountains were the favored refuge of these aberrant cults...at the
end of the 16th century there were innumerable ‘magic’ mountains
stretching from Germany as far as the Milanese or Piedmontese Alps,
from the Massif Centrale to the healing soldiers of the Pyrenees, from
the Franche-Comte to the Basque country.” (1966: 35, 37)
Of course, geography is at work here too. The hills with their dispersed
population, mobile, and diverse livelihoods, were not much more attractive to
institutional, surplus-absorbing religions than they were to institutional, surplus
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absorbing states. Thus it should not be surprising that the Cevennes should have
been the redoubt of the Hugenots in the 16th century, the Tyrol the redoubt of
the Anabaptists, and that English dissenting traditions flourished in the fen and
forest areas. It was not just that the church had not fully penetrated these areas
but also that religious heterodoxy headed for the hills in the same way as valley
‘criminals’, social outcasts, beleaguered pretenders, and other stigmatized and
persecuted lowlanders sought refuge outside the ambit of the state.
Just as Sanskritic tongues seldom made it into the hills in Southeast Asia, so
have the hills remained the major geographical redoubt of non-Buddhist, nonChristian, non-Islamic beliefs. This is not to say that fragments of great tradition
religious do not circulate in the hills; they most certainly do. Just as do elements
of lowland systems of political and social stratification. They are, however, often
confected into quite exotic hybrids. The Shan Hills of Burma are a case in point.
Culturally intermediate in some ways between the relatively unstratified, nonBuddhist peoples nearby (e.g. the Kachin, Karen, Wa, Akha, and Hmong) and
the more hierarchical, Burman Buddhist kingdoms in the valleys, the Shan are
Buddhists. But with a difference, or rather many differences. What strikes one
about Shan Buddhism is its stunning diversity and eclecticism. To tour the Buddhist monasteries of the Shan Hills is, in effect, to take an historical survey of
dissident Buddhist sects expelled or, if that is the right word, excommunicated
from lowland Burman kingdoms. Such forms of Buddhism did not simply prove
attractive to hill peoples, they were brought to the hills in large part by religious
refugees from “Burma proper”.
One might map out other places in Southeast Asia that, because they lie
athwart different cultural areas, offer both cultural and geographical room for
maneuver. The patch of Cambodia sticking into southern Vietnam, known as
“The Parrot’s Beak”, is a case in point. Because of its location between Khmer
and Vietnamese cultures, and its marginal, out-of-the-way location, it became a
‘no-man’s land’, host to a large floating population, and a long-reputed cradle of
religious heterodoxy and millenarianism. Most recently, in the 20th century, it
was home to the large and politically powerful Cao Dai syncretic religion and
its “Pope”... among whose saints numbered Jesus Christ, the Buddha, and Victor
Hugo.
There are other reasons to repair to the hills, forests, marshes, and trackless
wastes: as elsewhere, there are bandits, petty traders, losers in valley feuds and
factional fights, rebels and royal pretenders, adventurers, etc. These are the “stock
cast of characters on any frontier”. They are, in some senses, less important than
the systemic forces of dispersion. It would, for example, be hard to understand
the social composition of the “Wild West” in the United States from, say, 1865
to 1890, solely in terms of random ‘drifters’ and pioneers without the economic
and social havoc wreaked by the Civil War in the Confederate States and the
subsequent Northern policies of Reconstruction.
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The Political Ecology of Hillness and of Freedom
Think for a moment of the standard narrative of civilization. It is a picture,
in its high idealist form, of cultural and geographical “in-gathering”, of the pull
– both coercive and persuasive – of states and their cultural and economic attraction. Sanskritization, the glories of Han civilization, Buddhism, fixed abodes,
town life, literature, arts, entertainments, dress, cosmopolitanism.
What I have tried briefly to portray are the forces of dispersion, of the centrifugal, repulsive pressures that represent a countervailing power. I hope that I’ve
indicated why people might be moving, over time, up-hill, out-of-reach, and away
from valley projects of statemaking. What remains to explore is how we might
understand hill society, hill ethnicity, and hill ecology in this context.
Ecologically, the hills have typically – not always – meant slash-and-burn,
shifting cultivation, while the valleys – when densely settled – have meant wet
rice or sawah cultivation. To put this difference boldly and outrageously, I’d like
you to consider the possibility that shifting cultivation is the agriculture of freedom and wet-rice the agriculture of subordination. On this view, swiddening is as
much a political choice as a technical decision.
From an older, valley-centric, perspective the superiority of wet rice over shifting cultivation is self-evident. Surely, anyone who had a choice would cultivate
wet rice in padi fields: it is far more productive per unit of land and it facilitates far
denser settlement. The only reason people might practice shifting cultivation, this
argument goes, would be because nothing else was feasible ecologically or because
they had not yet learned the technique.
Even technically, matters are not that simple. Shifting cultivation, when land
is abundant, is typically more efficient per unit of labor. If the scarce factor of production is labor, as it is in the hills, rather than land, swiddening is more advantageous. Swiddening is, furthermore, polyculture. It produces a far more varied and
nutritious diet particularly when, as is usually the case, it is mixed with hunting
and gathering. Its bio-diversity is, at the same time, an insurance policy against
the crop-failures that so often strike valley-monocultures. Depending, then, on
the relative supply of land and labor, the nature of the soil, the availability of
water, one technique or the other may make most sense technically. Not a few
Southeast Asian populations practice both forms of agriculture simultaneously
or switch back and forth as conditions warrant. Neither one, we may conclude, is
technically superior across the board.
Politically, however, the difference is massive. Shifting cultivation by a dispersed population is, from a state-making perspective, unpromising. Its diversity
makes its yields and surplus hard to assess, its mobile population is hard to grab
for corvée labor or military service, and the territory required to sustain a given
tax yield in grain or men is large. Even an energetic, competent state would find
the returns paltry. Consider the crops themselves. The prominence of root crops of
different maturity in shifting cultivation; crops which can remain in the ground
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safely for some time as compared with wet-rice which must be gathered promptly
when ripe and which officials can confiscate in one fell swoop, is another factor.
Guerrillas plant root crops here and there, like shifting cultivators. Specific grain
crops facilitate political flight. Maize, a new word crop adopted with alacrity in
Southeast Asia, grows, as in the Andes, at a higher altitude than hill rice. For hill
peoples, maize made it possible to push even higher in a watershed, out of the
reach of the state.
From a tax-collector’s eye-view, shifting cultivation is illegible, making appropriation difficult if not a losing proposition altogether. The classical Southeast
Asian states treated such areas, when possible, as tributary states and ruled them
tenuously and indirectly, occasionally threatening punitive expeditions. There
were also zones of “no-tribute” and zones of “multiple-tribute” as hill societies
strove to position themselves strategically among valley powers (Winichakul
1994).
Slash-and-burn agriculture represents, then, a non-state space. What I want
to suggest, further, is that this non-state, illegible space is often a social creation,
a political decision. Where various forms of cultivation are possible, swiddening
promises relative freedom by its diversity, the mobility and autonomy it affords,
by its relative economic (not necessarily social) egalitarianism. Many Southeast
Asians have, historically, consciously chosen swiddening or have moved from wetrice to swiddening zones as a political choice.

The Political Ecology of Freedom and Ethnicity
Ethnicity in the hills was and is deeply confusing, to states and ethnographers
alike. The precolonial kingdoms were not much concerned with ethnic affiliation
as a permanent, essential identity. Instead, they were more attentive to whether
various hill populations were tributary or hostile: not an easy assessment until the
chips were down. The colonial powers and, in Southwest China, Han administrators, were far more concerned to map out a reliable ethnoscape for their projects
of rule. To read many of the early reports is to read the ethnographic equivalent
of a “field-guide” to plants or birds. That is, the function of the knowledge being
generated is to allow officials to discriminate, on the fly, the field characteristics of
various peoples. For example: “The Lisu women wear black leggings, neck rings,
and wear red hats.” The assumption was that such groups were reasonably uniform,
coherent, and stable over time. In the long run, of course, colonial administration with its codified “native law”, distinct school systems, courts, and reinforced
‘tribal’ authority could go a long way towards actually making, tribes by creating
and enforcing the social “traffic patterns” that fostered distinct group identities.
The imperial taxonomies of the hill tribes were, it is fair to say, radically
wrong. The groups they discerned in the landscape were not uniform, coherent,
or stable through time. What one encounters ethnographically in the hills are
usually bewildering and intercalated “gradients” of cultural traits. Often there are
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no sharp boundaries of linguistic practice (tri-lingualism, for example, is common in the hills), dress, ritual, diet, body decoration. Where there are such sharp
boundaries for one such trait, they are likely not to coincide with other cultural
boundaries. Cultural hybridity is ubiquitous. As an objective matter of cultural
traits (the older way of looking at ethnicity), any line of demarcation drawn by an
ethnic taxonomist is more or less arbitrary. Nor, to make matters more complex,
do the phenomenological tribal ‘differences’ in use among the inhabitants coincide with ‘objective cultural boundaries.
Looking at this luxuriant and tangled variety, one astute observer of Northern Thailand has been moved to conclude that: “...tribal divisions were essentially
political in origin” (Moerman 1965:1219).
On this view, we should abandon the mosaic of traits for phenomenology.
People are what they call themselves. This is the least ambiguous way of determining where one social unit stops and another begins. [I say “least ambiguous”
rather than “unambiguous” because there is no perfect correspondence between
what people call themselves and what they are called and because people often
call themselves by different designations in different contexts]. One advantage of
a point of departure that takes those who call themselves Lisu as Lisu, those who
call themselves Kachin as Kachin, is that it accords far better with the experienced
world of hill peoples.
Once we adopt this perspective, however, the ethnographic ground is not
much firmer under our feet. Given time to percolate, some ethnic self-identifications are born, others disappear, and substantial numbers of people move from one
self-identification to another. The Karenni (the “red” Karen) split from the Karen
in the late 19th century, it has been claimed, because their patch of the hills, they
realized, contained the most valuable stands of mature teak which they wanted
for themselves. The split was, on this reading, an act of political entrepreneurship. The great contribution of Edmund Leach’s justly famous book The Political
Systems of Highland Burma, was to show that Shan-ness and Kachin-ness as tribal
identities were not so much ethnic differences as varying political conditions of
the same people. Given an economic surplus, elites began aping valley aristocrats
and became “Shans”; but let the surplus disappear, the more egalitarian population dispersed and became “Kachin”. Shanness, put another way, is an episodic
political project among Kachin to build a small state.
Ethnicity is, as Moerman notes, “impermanent in that individuals, communities, and areas change their identifications” (ibid.:1222). Those in a position to
alter some of the “markers” of hill ethnicity: forms of cultivation, religion, dress,
dialect, diet, marriage alliances, are in a position to shift their self-identifications.
Stable ethnic identities thus require as much explanation as shifting identities.
If we grant that ethnicity is political, a collective choice within a field of power
relations; if we grant that the choice of livelihood, of cultivation, may also well be a
political choice, one with important implications for state appropriation. And, if we
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grant that hill populations have always been receiving refugees from the valleys...
then, why is it not reasonable to see a certain relationship to state power as one (not
the only) of the main organizing principles behind ethnic identifications?
This principle is most obviously at work in the Shan-Kachin model of oscillation made famous by Leach and elaborated by Friedman (1975, 1998), Nugent
(1982), and Kirsch (1973). The Kachin are the stateless, or state-fleeing, variant
of the Shan. Better put, the Kachin are the elementary social particles or units
which, once in a while, an ambitious man can confect into a statelet by mobilizing
a surplus and creating a fragile hierarchy. Those lineages who don’t like it (no one
will take their women to bride) often leave – to Kachinness – and when and if the
statelet falters, it splinters into Kachin fragments.
Much of Felix Keesing’s Ethnohistory of Northern Luzon rests squarely on the
connection between flight, ecology, and ethnicity. Before the Spanish, he reckons,
the hills were sparsely populated. As the Spanish pressures for taxes, forced labor,
Christianization, and fixed-settlement increased, people fled – some fled as the
Spanish advanced, others submitted and then ran away (apostates), and still others rebelled and then fled. Keesing’s persuasive thesis is that hill and valley peoples
in Northern Luzon shared a common lowland origin. His simplest model goes
like this: An original group (similar linguistically, culturally, and ecologically)
split – one part remains in the lowlands and another part moves (flees?) into the
mountains. Each then undergoes, over time, ethnic reformulation, so that they
take on different ethnic identities. The upland migrating group might split and
reside in different ecological settings – say at different elevations, diversifying the
mountain opportunities for further ethnic reformulation.
Keesing works this out in convincing detail for group after group. The Isnegs,
the Tinguians, the Igorot, are the hill fragment of a lowland population. What is
crucial to the scenario, however, is its deep, long history in most cases. Although
the first nucleus of a hill population might have been established by a single migration event – mass flight, a rebellion, an epidemic – there is often a long process
of accretion as new fragments, perhaps from different areas, drift into the hills.
Such is the case with the ethnographically famous Kalinga. The Kalinga are
an enormously diverse group, as Beyer said in 1916:
“They consist of several distinct peoples who are by now exceedingly
mixed in physical type, language, and cultures that it is difficult if not
impossible... to separate the constituent groups and define their distinguishing characteristics.” (Keesing 1962:336)
Much the same could be said as well for the Ilongot. They too are a long
historical amalgam of different streams of migrants from the lowlands. It is worth
remembering in this connection that hill communities are also manpower-short.
Hence, they have been brilliant at reworking genealogies and absorbing new migrants in short order while maintaining a collective tradition of continuity and
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historical depth. Hill societies, like the Malay coastal states, have been what the
French called, under Napoleon, a “career open to talent”. If you dress the part,
speak the language, and observe the rituals you are easily incorporated. In just
this fashion have hill ethnic groups assimilated new arrivals while retaining, and
even reinforcing their identity.
I hope I’ve made it clear that the same spatial relation to stateness occurs in
the hills as it does between valley and hills. Thus large migrating groups might
push weaker societies further up the watershed, further into the hills. There
is strong evidence that many Negrito groups in the Philippines and so-called
aboriginals (orang asli) in Malaysia were living at lower elevations and retreated
to higher altitudes – and often to more hunting-and-gathering – as a result of
pressure. The same pattern of avoidance by retreat was repeated for the orang asli
during the Second World War and the revolutionary war known as the Malayan
Emergency which followed.
The Wa in Burma are a case in point. They are divided conventionally into the
“Wild Wa”,reputed to take heads, and “Tame Wa”. The “Wild Wa” live at higher
elevations, farther away from valley kingdoms, more dispersed, more egalitarian,
more mobile. It is reasonably clear that the split represented a choice, one that is
still open to small groups of Wa.
Here, then, is the crude logic of the gradients of stateness in much of Southeast
Asia: The farther away from core populations in the valleys, the higher in altitude,
the more characterized by slash-and-burn cultivation or hunting-and-gathering,
the more dispersed, the more mobile,.... the more illegible, the more egalitarian,
and, of course, the less “civilized” as seen by valley states.
And yet, the view I want to urge is that the hills are, to a considerable extent,
the product of state-making projects in the valleys.
Mainland Southeast Asian history could better be written in terms of the ebb
and flow from valley to hill and vice-versa. At rare times of dynastic consolidation
in the valleys, of growing commercial exchange, of relative peace, the flow of
population – of assimilation – was toward “valleyness”. From one perspective,
a valley perspective, this marked progress in the “civilizing project”,...becoming
Thai, Burman, Malay, Vietnamese.
At the more common times of dynastic fragmentation, war, oppression,
epidemics, crushing taxation, religious dissidence, the flow was preponderantly
in the opposite direction. One could see it as protest – as voting-with-one’s feet.
One could also see it as a homeostatic device, setting sharp limits to oppression in
valley kingdoms. The harder the dynasty pressed its core population, the more it
leaked away to safety, to the hinterlands, to the hills (see Lieberman 1984 and his
other work, and that of Koenig op.cit.).
In the valley histories these periods were lamentable episodes of backsliding, disintegration, anarchy, a retreat of civilization, Buddhism, political order,
settled agrarian life. Told another way, it is also a story of liberty, freedom, and au-
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tonomy. While the Vietnamese have always seen their hill peoples (literally called
“montagnards” by the French colonial administrators) as rude and uncivilized- as
left behind – the montagnards characterize themselves as “Free in the Forest” (see
Gerald Hickey’s two volumes).
Let’s try looking at this through the hill lens for a change. Let’s try, for once,
to adopt a non-state perspective. What I’m urging is something like Richard
Cobb’s celebration of the fatal desertions from Napoleon’s armies after the invasion of Russia.
“There could have been no more eloquent referendum on the universal
unpopularity of an oppressive regime; and there is no more encouraging
spectacle for a historian than a people that has decided it will no longer
fight and that, without fuss, returns home...the common people, at least
in this respect, had their fair share in bringing down France’s most appalling regime.” (Cobb, The Police and the People, pp.96-97.
What would an anti-dynastic, non-state-centric history of freedom look like,
if it were written? This could be extended to contemporary efforts to construct
state-space from non-state space: plantations, strategic hamlets, agent orange,
resettlement and transmigration. Two features link the hills to freedom. The first
is obvious. The dispersion, mobility, autonomy, and common-property regimes of
hill life work against huge, permanent economic inequality. State-making is wellnigh impossible in this setting, and when, against the odds, it is tried seriously,
its subjects have the easy option of removing themselves from the experimental
terrain.
The second feature of hill freedom, however, is the one I have been urging.
Like the Cossacks, the hill peoples of Southeast Asia are substantially a maroon
community. A community of runaways. As Hegel and Orlando Patterson remind
us, the concept of freedom is conceived only in societies of bondage and slavery.
Freedom is the reciprocal of unfreedom. The hills in Southeast Asia represent
more of an anti-state than a “non-state” or a “not-yet-state”. They are filled with
deserters from armies, runaways from taxes and corvée, refugees from bondage,
losers in factional fights, outcasts, and religious dissidents, forest monks, hermits,
heterodox sects....”the organic intellectuals” of the frontier or periphery who make
a symbolic case against the center by their practices.
Much of the hill periphery of Southeast Asia is a shadow-society – in terms
of its ecology, its religious practices, its social structure, its governance, and, above
all, its fugitive dissident population. Ideas about rule and symbols of authority do,
most certainly circulate in the hills, one might even say they saturate the hills,
but they travel without the institutional battalions which accompany them on the
plains.
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Some Thoughts on
“Indigeneity” in the
Context of Migration and
Conflicts at Contemporary
Asian Frontiers

Danilo Geiger1

The article is not so much an essay meant to capture general truths about
indigenous peoples and how they need to be defined. It was written as a context-bound and ultimately unambitious attempt to remove terminological obstacles for an upcoming study2 on settler migration and its attendant conflicts at
contemporary colonization frontiers of South and Southeast Asia. Our research
team had no difficulty defining what a settler was – in the main (but not exclusively) an agriculturalist who has advanced from the consolidated heartland
of a national territory to its thinly-populated margins. It however proved much
more complicated to spell out what an indigenous person, and, in extension,
an indigenous community or people was. The sample of local situations that
we studied3 presented us with difficult choices. In some instances, not only the
small-scale, kin-based local communities that were the most obvious candidates
for “indigenous” status claimed indigeneity, but so did their neighbours of long
standing, the locally hegemonic populations whose princely elites had ruled,
taxed and sometimes enslaved the indigenous community through much of
the pre-colonial and colonial eras. Similarly, there were cases where the settlers,
too, referred to themselves as being indigenous, albeit with an ancestral territory
hundreds of miles away, across a state or even an international boundary. Finally,
while some dubious claims were pressed most noisily, certain communities upon
which the label could be pinned most easily did not bother (or know how) to
define themselves as “indigenous” in a political arena dominated by others, or
indicate in other ways their concern with the preservation of their ethnic identity
and territorial right, an often-cited criterion of “indigeneity”.
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A practical diagnostic instrument was called for that would allow us to assess
the nature of the communal contenders in our study areas, and shine light on
questions such as the following: Does a change in residence (in the sense of relocation across political boundaries) affect a group’s “indigeneity”? Does the fact that
it is confronted with settler migration give a group with a past (and often present) of domination (and sometimes oppression and exploitation) of indigenous
communities a legitimate claim to “indigeneity”? And should a group’s political
history – notably the presence or absence of traditions of political centralizations
– be made to matter when we have to tell “indigenous” from “non-indigenous”?

Definition of “Indigenous Peoples/Communities”
The word “indigenous” has no fixed meaning; like other key concepts in the
realm of anthropology and international law, it is “essentially contested” (Lukes
1974) and has continuously stimulated debate and scepticism (Gray 1995:40).
Especially pronounced is the fiery resistance against the notion on the part of
states – both in the developed and the developing world – because under emerging international law, conferring “indigeneity” upon a group may imply binding
rights which can be enforced against the states in question (Gray 1995:41; Keal
2003:11).
Although there is no single accepted definition that captures the diversity of
indigenous peoples the world over, the usual reference point for any discussion of
“indigeneity” is that of the UN’s Special Rapporteur José Martinez Cobo. The
definition which informs and guides the United Nations and its various sub-bodies in their work (Keal 2003:14f.), states that “indigenous communities, peoples
and nations” are
“those which, having a historical continuity with pre-invasion and precolonial societies that developed on their territories, consider themselves
distinct from other sectors of the societies now prevailing in those territories or parts of them. They form at present non-dominant sectors of
society and are determined to preserve, develop, and transmit to future
generations their ancestral territories and their ethnic identity, the basis
of their continued existence as peoples, in accordance with their cultural
patterns, social institutions and legal systems” (Cobo 1986:Add 4, paragraph 379);
Cobo’s definition stresses five key interrelated factors: 1) subjection to colonial invasion and settlement; 2) historical continuity with pre-invasion or precolonial societies; 3) an identity which is distinct from that of the encapsulating
society; 4) non-dominance, the situation of being out-of-power locally and on the
national level; and 5) a concern with the preservation of their ethnic identity, cultural traditions and territorial rights. These five key factors are joined by a sixth:
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self-definition4. In order to keep states from using definitions based on so-called
‘objective’ criteria, self-definition by those concerned – the putatively ‘indigenous’
individuals – has come to be regarded as the most acceptable means of defining
indigenous peoples (Keal 2003:12).
With a view to the difficulty of applying the ‘indigenous peoples’ concept to
Asia – a difficulty, which is both empirical and political, as the continent’s most
economically successful and politically powerful states steadfastly refuse to grant
the concept validity –, Benedict Kingsbury (1990, 1998, in this volume) advocates a flexible approach to definition. He comes up with a list of indicia which
are graded according to whether they are truly indispensable and near-ubiquitous,
or objectively contestable and frequently contested. He distinguishes essential
requirements from traits which have strong indicative power from a comparative
perspective, but are not required under special circumstances (‘strong indicia’),
and from simply familiar factors whose presence adds to the case, but is not in
any sense required (‘weaker indicia’) (Kingsbury 1990:370-374). The main deviation from common definitional practice as exemplified by Cobo (1986) is that
Kingsbury considers historical continuity with pre-invasion societies optional and
negotiable rather than mandatory. His list looks as follows:

Essential requirements:
• self-identification as distinct ethnic group
• historical experience of, or contingent vulnerability to, severe disruption, dislocation, or exploitation
• long connection with the region
• wish to retain a distinct identity

Relevant indicia:
(a) strong:
• non-dominance in the national (or regional) society
• close cultural affinity with a particular area of land or territory
• historical continuity with prior occupants of land in the region
(b) weaker:
• socio-economic and socio-cultural differences from the ambient
population
• distinct objective characteristics such as language, race, and material
or spiritual culture
• regarded as indigenous by the ambient population or treated as such
in legal and administrative arrangements

185

186

Some Thoughts on “Indigeneity” in the Context of Migration and Conflicts at
Contemporary Asian Frontiers

Of those writers who have tried to make the “indigeneity” concept relevant
for Asia, Andrew Gray (1995) has probably pushed furthest in solving what he
terms the “coherence and applicability dilemma” (Gray 1995:57). An important
contribution is the insistence on the fact that “indigenousness is as much a concept of political action as it is of semantic reflection” (ibid.:41). One way to measure a group’s indigeneity is to determine if it relates to the discourse propagated
and popularized by indigenous organizations the world over – a discourse that
revolves around the claims to self-determination, freedom of cultural expression
and control over territories and resources (ibid.:57). However, making the definition contingent on the adoption of the discourse of self-determination will open
the door for many groups that do not – at least not in the narrow sense – selfidentify as “indigenous”. The search for self-determination is a possible identifier
of indigenous peoples, but it is not unique to them (Keal 2003:12). Ethnic and
religious minorities as well as regionalist movements share in that demand, but
may not want to compromise their political claims by associating with indigenous
peoples. Crucially, therefore, self-identification as “indigenous” involves the selection of the same international fora where other indigenous peoples articulate their
grievances. So far, the major fora for airing indigenous aspirations and grievances
have been the United Nation’s Working Group on Indigenous Populations (UNWGIP) and the Permanent Forum on Indigenous Peoples’ Issues (UNPFII)5. An
emphasis on fora of struggle chosen by putative “indigenous” groups can help
to maintain the “highly functional international political distinction between
‘indigenous peoples’ and ethnic and other minorities” (Kingsbury 1999:344).
Whereas the stress on venues for the articulation of grievances helps to draw
the line between groups which espouse closely related, but not identical discourses,
it ceases to be of help in all those cases where communities with the structural
properties of indigenous peoples fail to articulate any “discourse” at all. This may
be because they avoid contact with the world at large, are too busy with survival,
too timid, too repressed or for other reasons unable to voice dissent. To his credit,
Gray (1995:55) does not carry his case for an arena-bound “indigeneity” to its
absurd consequence of excluding defensive, weak and isolated communities from
coverage of the label. He insists that “peoples who are unaware of the indigenous
peoples’ movement but live in circumstances for which the term is appropriate”
form an integral part of the category (Gray 1995:55).
In keeping with changing approaches to the understanding of ethnicity,
definitions of indigeneity have moved away from a concern with “objective” cultural content (modes of production, social structures and world-views); instead,
the emphasis now is on subjective, experiential factors (identity). However, the
ascendancy of self-identification as “the most acceptable means of defining indigenous peoples” (Keal 2003:12) has its downsides. Not only does it invite misuse
of definitional power by groups that claim indigenous status on the basis of little
tangible evidence (Corntassel 2003:76; in this volume p. 52), but the desire to ac-
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commodate every possible permutation of indigenous cultural and social practice
has started to obscure essential contours of large parts of the societies with which
we are concerned. It serves us well to remind ourselves that for all the diversity of
real life situations, indigenous peoples can most usefully be contrasted with other
communal constituencies by describing them as “a group of people who identify
themselves with a specific, small-scale cultural heritage” (Bodley 1999:4). That
is, scale is an important gradient of indigeneity, excluding e.g. national peasantries where supra-local cultural orientations have replaced more strictly localized
ones.
Furthermore, the cultural essence of a majority of these small-scale societies
can still usefully be approximated by reference to the much-reviled term “tribal”
(Gray 1995:39; Maybury-Lewis 2005:11)6. Tribes may be defined as kinship-based
non-state societies that have traditionally lacked steep social hierarchies and are
but loosely connected with the dominant national society (composite definition
drawn from Goodland 1982:vii; Lewellen 1983:137; Maybury-Lewis 2005:11;
Haller 2005:197). Especially useful is the reference to the absence of traditions of
statecraft in these societies (Gurr 2000:17; IWGIA 2001, in Corntassel 2003:89f.,
in this volume p. 64ff; Maybury-Lewis 2005:11); political centralization – though
undeniably existing in various degrees – has stopped short of producing courts,
princes and kings. In regions like Southeast Asia, tribal societies have lived side by
side with and were often subjugated by powerful kingdoms and smaller or larger
princely states for centuries7. Insistence on the examination of political histories
can help us avoid the error of lumping together the rulers and the ruled of old in
one single category “indigenous peoples”. We propose to refer to the descendants
of such long-established hegemonic neighbour groups as “non-indigenous native
communities”, with “native” implying origin in the region (Goodland 1982:vii).
However, neither the introduction of more flexible criteria and the invocation
of the interrelationship between identity and political practice, nor a call to the
return to a more essentialist definitional practice provides a classificatory yardstick which is foolproof and unambiguous. In the following, we will discuss the
shallows and pitfalls of the concept as they relate in particular to groups that have
experienced settler migration to their territories. In a broader sense, these communities illustrate the vagaries of making sense of a general notion – “ indigenous
peoples” – to historically and ethnically complex regional contexts such as those
encountered in Asia.
With regards to our immediate concern with migration-induced conflicts,
the classificatory challenge arises not only with respect to the host communities that are exposed to immigration, but also to some of their neighbours of
long standing – the locally-hegemonic populations whose princely elites ruled
the former through the pre-colonial and colonial era –, and even some settler
communities. Cobo’s six definitional criteria and the two additional points raised
above (articulation of political aspirations in certain fora, and “tribal” essence,
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notably the absence of traditions of statecraft) will be taken up selectively when
they contain the seeds of controversy for the assessment of the nature of the communal contenders in conflicts of the sort of those that we have studied. Keeping
in mind inherent friction potential, we will concentrate on the experience of
colonization; historical continuity with pre-conquest societies; non-dominance;
shared tribal essence (notably absence of traditions of statehood); and the choice
of characteristic fora of struggle.

Colonial Experience
In various representations before human rights fora like the UN Working
Group on Indigenous Populations in the 1980s and 1990s, Asian states have
mounted fundamental challenges to the applicability of the concept of “indigenous peoples” by stating, among others, that it is historically associated with the
deleterious effects of European colonialism (Kingsbury 1999:350ff.).
Bound up as it is with the notion of “colonization”, the “indigeneity” concept
has suffered the effects of the international community’s practice of defining a
colonial situation as one involving only European colonizers (the so-called “saltwater settler colonialism” thesis, see Keal 2003:8). However, current legal opinion
is clearly in favour of interpreting Cobo’s reference to “colonial invasion” in a
broader sense: The “colonizers” could be any “’alien’ peoples who came to the
territory subsequently”, and the indigenous peoples affected by such intrusion
“are ‘colonized’ in the sense of being disadvantaged and discriminated against”
(Gray 1995:37)8.
The prevalent usage in deliberations of the United Nations is being refuted as
too narrow: To state that colonialism ended with decolonisation in the 1950s and
1960s and that “indigeneity” ceased to be a useful concept once the subjects of the
former European colonial dominions (all “indigenous” vis-à-vis the colonizers)
were given their freedom, amounts to a “failure to distinguish between different peoples contained within the boundaries of new states” (Keal 2003:8). Thus,
contradicting the state managers in Beijing, New Delhi, Yangoon and Dhaka,
most experts contend that for many indigenous peoples around the world, one set
of oppressors was replaced by another when the Caucasian colonizers left (ibid.;
Gray 1995:37). From the Ainu of Japan to the aboriginal peoples of Taiwan,
the “Montagnards” of Vietnam’s Central Highlands of and the Adivasi of India,
the communities we are dealing with qualify as “indigenous” for virtue of being
exposed at present to various forms of “internal colonization”.

Historical Continuity
The definitional requirement of historical continuity with pre-invasion or
pre-colonial societies is important in many contexts and often seen as a non-negotiable criterion of “indigeneity”. In a rigid interpretation of the criterion, a group
may be labelled “indigenous” only if it can give proof that it descends from the
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“original” inhabitants of a contested territory (ICIHI 1987:6; see also the definition of the World Council of Indigenous Peoples in Corntassel 2003:90, in this
volume p. 65). However, in a number of cases it has been established that people
regarded as indigenous are not the original inhabitants of the contested area, but
in fact comparatively late arrivals who on their turn displaced or mingled with the
truly “aboriginal” populations of the area – populations that often (if not always)
belonged to a different racial stock and practiced other modes of production (like
hunting and gathering vs. agriculture).
To avoid “speculative history as to who are the ‘original peoples’ of an area”, and
so as to better “concentrate on current patterns of colonialism”, Gray (1995:38f.)
advocates using the term “prior” instead of “original”. Indigenous peoples, then,
are the “prior occupants of lands colonised” (Keal 2003:9). Without softening
the requirement of historical continuity, many indigenous peoples in Asia would
fail the test. A case in point is the congeries of groups collectively designated as
“Jhumma” – the indigenous inhabitants of the Chittagong Hill Tracts. Most of
them migrated to the area during or after the 19th century and would not properly qualify as “indigenous” if the term were meant to signify “original” (Gray
1995:39). A more generous interpretation of the notion, however, allows us to
consider all of the 11 Jhumma groups as equally indigenous vis-à-vis the Bengali
settlers who arrived in dramatic numbers – notably, but not exclusively in the late
1970s and early 1980s – to transform the demography of the area. Similarly, the
Lumad of Mindanao consist of a wide array of groups, some of which – like the
foraging negritoid Mamanua – are known to belong to a distinctively earlier racial
sediment than most other Lumad communities, and had themselves been forced
from more favourable habitats by the latter long before the mass immigration of
settlers in the second half of the last century. Finally, every account of the history
of West Borneo would be utterly incomplete without mention of the conquests
of the Iban, a people of aggressive and expansive immigrants who from the 17th
century on became the scourge of the middle and upper Kapuas river basin in
West Kalimantan, striking fear into the hearts of (and displacing) earlier tribal
residents.
Admittedly for Asia, the question of whether or not a group can legitimately
claim to have arrived prior to a competitor group is often difficult to resolve9.
On the Indian sub-continent, for example, the continuous migration of peoples
into the area over the past thousand years renders the issue of antecedence tricky
(ICHI 1987:6). Some of the so-called “hill tribes” of Northern Thailand would
be ill-advised to press their claim to times-immemorial occupancy of their current territories too hard, for they arrived there well within historical memory,
mainly during the second half of the 19th and the first half of the 20th century,
from areas in present-day Burma, Laos and China. On account of their relatively
recent migration into the area, many Hmong, Lisu Akha and other “hill tribes”
are being treated as foreign nationals by the Thai authorities, who routinely deny
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their wishes for recognized land rights (Kingsbury 1990:356).
The situation is yet more twisted in Northeastern India. In British times, the
tea plantations in Lower Assam recruited Adivasi10(Oraon, Munda, Santhal etc.)
in their tens of thousands as indentured labourers, many of whom settled in the
vicinity of the plantations after their contracts expired. On the North bank of the
Brahmaputra, they encountered the tribal Bodo, the original occupants of the
area; after a longer period of surprisingly accommodative relations between the
two groups, in recent decades the Adivasi were increasingly perceived (and finally
attacked) as illegitimate intruders. The constellation is repeated in Arunachal
Pradesh where the government of India in the mid-1960s offered a new home to
an estimated 15.000 tribal Chakma from erstwhile East Pakistan (later Bangladesh) whose ancestral territories had been flooded by the Kaptai Dam (Chaudhury and Biswas 1997, Luithui-Erni, forthcoming). Initial local opposition to
the settlement of the refugees was ignored by the central government, and since
the early 1990s open hostility flared up repeatedly into ugly and partially violent
anti-settler campaigns.
What these groups mentioned above, have in common is that they abandoned their original ancestral territories either of their own will or because they
were forced to do so. All of them are “in historical continuity with pre-invasion
or pre-colonial societies”, but the continuity is not territorial in the sense that
the groups continue to sit on the territories that their ancestors inhabited and
cultivated. The “close cultural affinity with a particular area of land” which is
said to be characteristic of indigenous peoples (Kingsbury 1990:372) may persist,
but it is now – because of the groups’ dislocation – with a distant (and often
mythologized) homeland. Does the fact that a tribal group has migrated in recent
memory deprive it of its claim to indigeneity?
The same question arises where individuals of tribal background have taken
up residence in urban centres, and the prevailing sentiment of legal experts and
commentators in both cases – voluntary migration to cities, and forced or voluntary migration to other rural locales – is that indigeneity is, so to speak, something
“that you take with you” when you relocate. Among the arguments that have been
put forward in support of this position is that residence in a city often reinforces
rather than weakens a person’s attachment to “traditional” culture in general and
passionate ties to ancestral land in particular (see Kingsbury 1998:372f. and in
this volume p. xx, Corntassel 2003:87 and in this volume p. xx)11.
I strongly support the view that a change in residence does not affect an
individual or a group’s indigenous status, provided that it qualifies as such on
other relevant counts. For our purposes, therefore, the Adivasi in Lower Assam
and the Chakma of Arunachal Pradesh can be considered every bit as indigenous
as the autochthonous indigenous groups of the likes of the Bodo, the Khamti and
the Singpho. Putting indigenous immigrants and indigenous host communities on par terminologically does not automatically convey a judgment on these
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groups’ relative entitlements to contested territory and civil and political rights. It
does however, enable us to address the question: are the cultural affinities, which
are supposed to exist between indigenous peoples, indeed perceived as such by
indigenous locals when facing migrants who are from that same general social
and political category?.
It is notably with respect to the relevant criteria for measuring historical continuity with pre-invasion populations that my notion of “indigeneity” diverges
from the Indian government’s definition of what a “tribal” person is (“tribal” being the terminological equivalent to “indigenous” in official bureaucratic usage).
“Tribal” status confers certain privileges such as reserved civil-service jobs and
access per quota to higher education; it does so, however, only in those districts
and states where the group in question has been listed (in administrative parlance:
“scheduled”) as being “aboriginal” in the sense of having been first. Migrant communities that have branched off from the original population in more or less recent
times are not accorded the constitutional protection that they enjoyed in their
areas of origin. This leads to the paradoxical situation that an Oraon tribesperson,
for instance, is for administrative purposes “tribal” in Jharkand and Orissa, but
not in West Assam (Bosu Mullick 2001:100f., Devalle 1992:28, 80).

Non-dominance
The notion that indigenous peoples assume by necessity subaltern positions in
regional and national fields of power follows directly from the definitional stress
on descent from invaded, conquered or colonized groups. By help of the concept of
“internal colonialism”, this subjugation is declared to be perennial, so that we find
indigenous peoples wherever there are “colonized peoples (...) who are prevented
from controlling their own lives, resources, and cultures” (Gray 1995:35). However, while being out-of-power indeed characterizes the overwhelming majority of
the world’s indigenous communities, applying the criterion too strictly could have
the bizarre effect that the very success of the struggle for the de-colonization of
indigenous peoples’ relations to the state – a common denominator of indigenous
struggles worldwide – would cause a people to lose its indigeneity.
Papua Niugini, East Timor and Fiji are a few examples where tribal peoples
have in relatively recent times acquired external self-determination in the form of
a sovereign state; at least for those with privileged access to power among the multitude of tribal groups that make up (together with non-tribal groups, of course)
the new nation-states, the days of subjugation have ended, but not necessarily the
salience of tribal ways of life (Tanner 1992:25f.; Corntassel 2003:80 and in this
volume p. 55). The same holds for cases where a group won itself internal selfdetermination, either in the form of territorial autonomy, or of institutions of protective discrimination by the help of which states legislate a disadvantaged group’s
privileged access to decision-making powers, employment and state benefits. The
Inuit of the autonomous territory of Nunavut illustrate the first case, the Karbi
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and Dimasa of Karbi Anglong (Central Assam) as well as the various indigenous
communities of the state of Arunachal Pradesh the second. With respect to all
these groups, I believe, there are several good reasons for using the “out-of-power
yardstick” cautiously12.
As a general argument, I would advocate once more for tying our definition
of indigeneity somewhat closer to cultural “essence” than this has been done in
the literature over the last years. Thus, “tribal” polities, while structurally antithetical to statehood, will not change overnight in their basic texture simply by a
change in their territories’ administrative status – moreover since very few of these
polities’ members will share in regional and national power, the rest remaining
entirely marginal to this process (Kingsbury 199:371). Moreover, not all of these
administrative reconfigurations really end the subordination that Cobo’s fourth
criterion highlights.
While regimes of protective discrimination as they have been institutionalized since colonial times in large parts of the Indian northeast theoretically shift
the balance of power between locals and settlers in the former’s favour, the lax application of the respective regulations by a dispassionate bureaucracy, the latter’s
ethnic favouritism in favour of settlers, and the settler’s stronger economic clout
in practice all but level out the competitive edge that the legal environment gives
to the indigenous host communities. The reality of a continuing frontier situation,
therefore, ensures that in important respects, the Karbi and Dimasa of Karbi
Anglong and even most of Arunachal Pradesh’s tribal constituency remain disempowered – in spite of state institutions that purportedly privilege their interests
over those of others.
Like many of the defining characteristics of indigeneity, non-dominance is
more a relational than an absolute quality: it emerges in situations of confrontation and conquest, and is defined against an expansive ‚Other’. Thus, a group’s
powerlessness, which may be hidden to the unknowing eye by the trappings of
institutions of protective discrimination, stands out all the more clearly when
viewed against the power of well-entrenched groups that have dominated and
ruled their tribal neighbours throughout the pre-colonial and colonial periods.
In comparatively rare cases, both the regional hegemonic group and their former
tribal minions lay claim to “indigeneity”. Here, the resort to the out-of-power/inpower gradient can help decide the relative merits of the competing positions.
In this regard the situations in West Kalimantan and West Assam are good
examples. In pre-colonial West Kalimantan, Malay rulers in coastal mini-states
exercised suzerainty over a tribal hinterland that provided the port centre and
court with trade goods and tribute. Though deprived of much of their sovereign
power after the Dutch colonialists consolidated their rule in the early part of
the 19th century, the Malay have remained locally influential13 far into the postindependence period, and continue to exert strong acculturative pressure on the
Dayak population to this day. While they consider themselves to be bhumiputra/
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putra daerah (‚sons of the soil’/’sons of the region’) and have fraternized with and
even fought alongside the Dayak during the riots against the Madurese migrants
of 1997 and 1999, they have not to my knowledge staked public claims to being
“indigenous” (masyarakat adat), as that would diminish their claim to cultural
superiority over the Dayak. The Malay, then, can be usefully distinguished from
the properly indigenous Dayak by calling them a “non-indigenous native community”, with “native” implying origin in the region (Goodland 1982:vii).
The same argument applies to the Axamiya – ethnic Assamese – who have
dominated political relations in the middle and upper reaches of the Brahmaputra
for the past nine centuries. The grip of their kings over the valley loosened in the
latter part of the 18th and also the 19th century when their armies were defeated
several times by invading Burmese forces. The British came to their help, but only
at the price of assuming control of the valley and reducing the king’s role to that
of a ceremonial figurehead. Throughout the 19th and early 20th century, the British encouraged migrations into Assam that were to change the face of Assamese
society. The inflow of predominantly Bengali migrants from West Bengal and
Bangladesh continued after independence, triggering a powerful nativist protest
movement that eventually captured power in the regional elections of 1985.
While more radical forces14 among the Axamiya nationalists continue to press
for a socialist state outside the Union of India, there can be no doubt that Assam
has for the past two decades essentially been ruled by Axamiya politicians, and
that the Axamiya elite, at least, has had access to power. Not only since its revival
in the course of the nativist agitation of the 1980s, Axamiya culture has defined
itself as much in opposition to the tribal fringes as against the migrant element.
For centuries, Bodo tribesmen on the Brahmaputra’s north bank as well as the
tribal Karbi and Dimasa in Central Assam had to endure strong pressure to adopt
Vaishnavite Hinduism, the Assamese language and the Devanagri script. On a
more material level, both the Himalayan foothills (the ancestral territory of the
Bodo peoples) and the Karbi hills received Axamiya migrants, and the local state
institutions are heavily dominated by the Axamiya. It is not surprising, therefore,
that tribal activists in both areas decry what they call “Assamese colonialism” and
“chauvinism”, and violently demand their own homelands. In West Assam, the
Bodo, Rabha and (probably to a lesser degree) Koch have come to define their
cultural and ethnic identities in a way that shows them to be counter-cultures to
the hegemonic Axamiya model. These subjective and objective realities are best
accounted for by terminologically separating the subaltern and the dominant;
it makes much sense to reserve the label “indigenous” for the former (the Bodo,
Rabha, Karbi and Dimasa), while calling the latter (the Axamiya) a “non-indigenous native group”. In the remainder of this article, two additional criteria: 1)
stateness as part of an essentialist difference between regionally hegemonic groups
and indigenous communities, and 2) the choice of different fora of struggle, will
be examined in order to support this terminological choice.
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Shared “Tribal” Essence, Notably: Lack of Traditions of Statehood
“Unfortunately”, as the editor of a recent book on indigenous-state relations
in the Malay world has observed, “political correctness (...) constantly deprives
us of words that we need” (Benjamin 2002:12). None was so sorely missed as the
word “tribal”, he insisted, a term that he felt remained useful “precisely because it
refers to a characteristic way of life and of social organization for which no other
unambiguous label exists” (ibid.:13). Indigenous peoples are essentially tribal
societies, i. e. kinship-based non-state societies that have traditionally lacked
steep social hierarchies and are but loosely connected with the dominant national
society. While more extensive lists of tribal characteristics can be had (e.g. Burger
1987:34), the above minimal definition is useful above all in drawing attention
to the characteristic lack of traditions of statehood among these societies. Ted
Robert Gurr, who authored an often-quoted classification of group types involved
in communal conflicts, distinguished indigenous peoples proper from peoples
with similar profiles, but with “durable states of their own” (such as the Tibetans),
which he classified together with others as “ethnonationalists” (Gurr 2000:17).
The Axamiya of Assam or the Meitei of Manipur in Northeast India belong to
this category: peoples with centuries-old traditions of statehood. Where such a
group raises the familiar demand of self-determination (such as in the case of
ULFA’s – the United Liberation Front of Assam, the most potent insurgent group
in the state – constituency of radical Axamiya ethnonationalists), it does bear
a resemblance with (politically mobilized) indigenous communities. Still, that
resemblance is rather superficial, a matter of political rhetorics. We have already
suggested that in such a case, a line needs to be drawn by pointing to the group’s
political dominance on the local and regional level; we can now add that the fact
that the group produced kings and princely courts exclude it from coverage of
the “indigeneity” label. While also of local origin, West Kalimantan’s Malay and
Assam’s Axamiya are better termed “non-indigenous native” groups.

Choice of “Typical” Fora of Struggle
A final powerful indicator for “indigeneity” is whether a group seeks to voice
its grievances in public fora which are typically selected for that purpose by indigenous peoples. Failure to do so may reveal that the group in question feels
that it compromises its political demands by association with the latter15. There
is yet another, more visceral reason why some leaders from groups that seek selfdetermination may not want to appear in the same places to air their grievances:
if they come from a background that teaches them to despise tribal people, they
may feel that any association with them is demeaning and, indeed, undermining
established inter-ethnic power relations ‚domestically’. This, I would argue, is one
of the reasons why organizations such as the Moro National Liberation Front
(MNLF) or the Moro Islamic Liberation Front (MILF) in Mindanao – who fight
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for self-determination over homelands that are inhabited by large tribal constituencies – have so far failed to make use of the common international fora which
the peoples at their tribal periphery (in that case the Lumad) have used so often
to press for homelands that would wrest power over their affairs from their former
overlords’ hands. Their selection of different venues for the internationalization of
their cause, then, adds a third reason for not considering groups like the Moro or
the Axamiya as “indigenous” in the proper sense of the word.
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Districts) in Indonesia.
An indigenous person, Cobo maintains, becomes such through self-identification as indigenous
and by the fact that he/she is recognised and accepted by the populations concerned as one of
their members (Cobo 1986: paragraph 381).
The Permanent Forum on Indigenous Issues is not a standard-setting body but more a kind
of overseeing and advisory body to the various UN organizations. While the UN Working
Group on Indigenous Populations and the subsequent Open-ended Working Group on the
Draft Declaration on Indigenous Peoples Rights did set standards opposing internal colonization, groups that seek secession from an existing state usually address fora like the United
Nations Decolonisation Committee which hears cases pertaining to the dwindling number of
remaining European colonies (examples: New Caledonia, East Timor). Groups that fell victim
to acts of post-colonial invasion and the change of international boundaries through conquest
(like the Tibetans) have preferred to speak to the United Nations Human Rights Commission
(Gray 1995:54f.). Yet other groups have put their faith in fora that do not belong to the United
Nations circuit at all, like the Moro of the Southern Philippines who took their case to a forum
which is frequented by co-religionists (the Organisation of the Islamic Conference, OIC To a
limited extent, indigenous organizations also started to make use of the former Human Rights
Commission (now Human Rights Council) and some of its Treaty Bodies, like the Committee
on the Elimination of Racial Discrimination (CERD).
The outcry over our resurrection of this strongly contested term may be somewhat less when
one considers that even the iconic Cobo definition (Cobo 1986: paragraphs 379-380) contains
a reference to the groups in question “living under a tribal system”. And even Robert Coulter,
whose organization, the ‚Indian Law Resource Center’, has been prominently involved in standard-setting activities at the United Nations, showed his infatuation with purely circumstantial
understandings of “indigeneity” when he quipped – pressed to come up with a handy shorthand
definition – “indigenous peoples are Indians and people like them” (Corntassel 2003:89).
Examples are the countless Malay sultanates along the shores of Sumatra and Borneo, the Maranao and Maguindanao polities on Mindanao, the Meitei kingdom of Manipur and that of the
Ahom in Assam in Northeast India, or the small princely states of Luang Prabang, Vieng Chan
and Champassak in 18th and 19th century Laos.
See also Stavenhagen (cited in Falk 1979:18) to whom indigenous peoples are „the original
inhabitants of a territory who, because of historical circumstances (generally conquest and/or
colonization by other people), have lost their sovereignty and have become subordinated to the
wider society and the state over which they exercise no control”“.
Acknowledging this difficulty, Kingsbury (1999:373), for instance, resolved to de-emphasize the
criterion of historical continuity by excluding it from the canon of „essential requirements”“ for
indigeneity.
On the meaning of the term, see Xaxa in this volume, p. 227
The World Bank in its Draft Operational Policies (the so-called OP 4.10) of 2001 has taken
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the opposite view, and has drawn considerable criticism from indigenous organizations and
indigenous rights advocates for that matter (World Bank 2001, quoted in Corntassel 2003:87,
in this volume p. 62).
Once again, Kingsbury (1998:371ff.) leads the way. He accounts for the complex nature of many
local power situations and their being contingent on changing politico-legal environments by
scaling down the comparative weight of ‚non-dominance’ as an indicator, making it a „relevant
indicia”“ rather than an „essential requirement”“.
if not dominant, because both under the Sukarno and Suharto dispensations, they had to share
power with the Javanese who were strongly over-represented both in the army and the bureaucracy on the Outer Islands.
These forces are organized in ULFA, the United Liberation Front of Assam.
As the United Nation’s Permanent Forum on Indigenous Issues and the former Working Group
on Indigenous Populations (UNWGIP) are usually concerning themselves with demands for internal self-determination, ethnonationalists who aspire to secession from existing nation-states
usually choose to address different bodies (like the United Nations Decolonisation Committee)
which more adequately reflect the nature of their cause.
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Colonialism,
Indigeneity and
the Brao

Ian G. Baird1

Most native English speakers use the term “indigenous peoples” without
thinking twice, let alone pondering the origin of the concept, questioning its
meaning, or considering the political implications of its application. However,
the reality is that the meaning of “indigenous” is far from obvious or simple,
and is complex and frequently in flux. Like so many other identities, it is often
contested. Some fully support the concept of “indigenous”, others recognise that
indigenous people exist but resist efforts by certain groups to be classified as “indigenous”, and there are those who do not recognise the concept of “indigenous
peoples” at all.
Even for those who accept the concept, there is not a universally recognised
definition for “indigenous peoples”, and it might come as a surprise to some that
many indigenous activists do not advocate creating such a definition at the United Nations level (see Bowen 2000). Instead, they insist that indigenous people
should be able to rely on “self-identification” to determine who is “indigenous”
(see Erni 2006; Daes 1996 and in this volume). However, there are those who
believe that a definition of “indigenous peoples” could be useful for securing
peoples’ rights2. Some see such definition as being useful for limiting those who
can identify as “indigenous”, because if anyone can claim to be “indigenous”, the
value of the designation would be greatly diminished, especially in relation to
the land and resource rights claimed by those who identify as being indigenous
(Kingsbury 1998; Corntassel 2003, both also in this volume).3
The meaning of the term “indigenous” has evolved since it was first applied by Europeans at the end of the nineteenth century. Initially, its use was
fundamentally embedded within European colonialism, with all those “Others”
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from European colonies being classified as “indigenous” (Daes 1996, and in this
volume). “Indigenous” was about separating the Europeans from non-Europeans,
it was not about clarifying differences between peoples in the “colonies”.
However, the use of “indigenous” has changed, and in 1938 it had already
been given a different meaning by the Pan-American Union, the predecessor of
today’s Organization of American States. The Union declared that, “indigenous
populations, as descendants of the first inhabitants of the lands which today form
America, and in order to offset the deficiency in their physical and intellectual
development, have a preferential right to the protection of the public authorities”
(ibid.: para 15, in this volume p. 33).
Apart from referring to the first inhabitants of an area, “indigenous” has
frequently been employed to denote marginalised and vulnerable peoples living
within state borders dominated by other peoples, including those who may not be
the “first peoples” to the particular geographical spaces where they presently live.
The displacement of these peoples has frequently been associated with attempts by
others to control them and their territories (Daes 1996, and in this volume).
As Christian Erni (2006) has pointed out, the two above-mentioned concepts of indigeneity—being the original inhabitants and being marginalised and
vulnerable—have dominated conceptions of “indigenous peoples” for decades,
and continue to have a significant influence in many parts—and an increasing
number of parts—of the world today. Most Asian governments, however, do not
explicitly recognise the concept of indigenous. They tend to either identify everyone as being indigenous, since all people are considered “first inhabitants”, or they
argue that there are no “indigenous peoples” in their countries, because European
colonialism has ended, the existence of which “indigenous” is fundamentally
rooted. This concept is known as the “salt water theory” because it postulates that
only those who travel overseas are “colonial”. This is the basis, for example, of
China’s position (Erni 2006).
Andrew Gray, the former director of International Work Group for Indigenous Affairs (IWGIA), considered the experience of being colonised to be fundamental to indigenous identities, but his position was quite different from that
of the Chinese government. For him, the concept of indigenous,
“refers to the quality of a people relating their identity to a particular area
and distinguishing them culturally from other, ‘alien’ peoples who came
to the territory subsequently. These indigenous peoples are ‘colonized’ in
the sense of being disadvantaged and discriminated against. Their right to
self-determination is their way of overcoming these obstacles” (1995: 37).
Gray’s concept certainly expands the scope of what we consider to be “colonialism”, going beyond “salt water theory”, and including what some call “internal colonisation” (see Hechter 2007[1975]; Evans 1992), which is essentially
the domination of marginalised groups by other groups of people who occupy
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the same nation state. Linking indigenous peoples with colonialism is useful for
positioning people in the context of their relationships with others, rather than
essentialising their place of origin. This is important, as many groups have been
displaced from their “original places” by those who have tried to dominate them,
thus putting them at a fundamental “geographical disadvantage” if only their
place of origin is adopted as the primary means of categorising them. Forcing
people to move from a particular area should not be grounds for extinguishing
their “indigenous” rights.
Michael Watts, in the Dictionary of Human Geography (4th edition), defines
colonialism as, “The establishment and maintenance of rule, for an extended
period of time, by a sovereign power over a subordinate and alien people that
is separate from the ruling power” (2000: 93). Colonisation, the physical settlement of people from the imperial centre to the colonial periphery, is frequently
a part of colonialism, but not necessarily. Colonialism is, more fundamentally,
characterised by political and legal domination, relations of economic and political dependence, imperial exploitation of colonies, and racially based inequality
(Watts 2000).
Imperialism is a term closely associated with colonialism. Edward Said
(1994: 9) defines imperialism as “The practice, the theory, and the attitudes of
a dominating metropolitan center ruling a distant territory”. He believes that
colonialism is almost always the consequence of imperialism, but that it involves
the “implanting of settlements on distant territories.” In other words, colonialism
always involves issues associated with gaining control of territory. In addition,
imperialism and colonialism do not only involve “distant territories”, but also
groups that are closer to each other. Colonialism, therefore, involves one group
gaining at least some control over territories apart from the ones where they come
from. It seems that some have unnecessarily emphasised geographical distance
when it comes to defining colonialism or imperialism.
Watts (2000: 93) understands colonialism to be “unequal territorial relationships among states based on subordination and domination…typically associated with distinct forms of contemporary capitalism such as the emergence of
monopolies and transnational corporations.” Moreover, as indicated by Gregory
(2000: 612-3), post-colonial studies—the inquiry of the impacts of colonialism on
peoples in the past and its ramifications for people in the present—have typically
been concerned with “the period between the sixteenth and twentieth centuries,
which has been marked by the expansion and contraction of European empires,
the consolidation of a capitalist world-economy and the formation of a colonial,
colonizing modernity.”
In order to effectively link the concepts of “indigenous peoples” and colonialism, it is important to examine the concepts of “pre-colonial”, “colonial”
and “post-colonial”, which are problematic when considering the experiences of
many “indigenous peoples”. That is because these terms are framed in ways that
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privilege European colonialism as opposed to other kinds of domination, including “internal colonialism”. For example, “pre-colonial” is typically understood to
represent the period before European arrival, “colonial” to represent the period
of direct European domination, and “post-colonial” to represent the period after
formal European domination has ended.
Scholars of “post-colonialism” typically emphasise the lingering impacts of
colonialism long after it has formerly ceased to exist. As important as this work
continues to be for understanding both the past and present circumstances, the
idea of post-colonialism does not explicitly point to the various forms of colonialism, “internal” or otherwise, that frequently follow periods of European colonialism (Gregory 2000; Young 2003). Post-colonialism contrasts “the West” with the
“the colonies”, and while this dichotomy is important, it is crucial to consider
attempts to dominate others closer to home. In other words, because post-colonialism clearly emphasises the long-term effects of European colonialism, it tends
to privilege European colonialism without looking for other forms of colonialism.
Similarly, “pre-colonial” suggests a period of relatively less domination before the
Europeans arrived, something that is frequently far from the truth. As pointed
out by Watts (2000), colonialism is generally considered to be the subjection of
non-European societies as a result of European expansion, organisation and rule,
although Japanese and American colonialisms are frequently recognised.
As I have argued in my doctoral dissertation in relation to the Brao ethnic
group (see Baird 2008a), the above concepts of colonialism deserve to be analysed, deconstructed and reconstructed to better comprehend the experiences of
small minority groups like the Brao, as they have tended to experience a series of
colonialisms rather than just having been dominated by European powers. Even
the concept of “internal colonialism” needs to be re-assessed, as while it is useful
for making it clear that colonialism can occur at various scales, including within
particular nation states, it continues to privilege the nation state by showing that
colonialism can occur inside particular countries. In fact, colonialism can occur
in ways that variously involve actors and spaces in one’s own countries as well as
those living in other countries.
In this article, I consider the ethnic Brao people of northeastern Cambodia
and southern Laos, and argue that the framework encompassing the concepts
of “pre-colonial”, “colonial” and “post-colonial” are not particularly useful for
understanding their experiences. Instead, these terms privilege European colonialism and in turn make it difficult to conceptualise other forms of colonialism
that lie outside of this framework. The Brao people themselves do not view history
in terms of pre-colonial, colonial and post-colonial. Instead, they see themselves
as having been dominated over many historical periods, and by many different
groups, beginning with the Khmer, Lao and Thai before the French arrived, taking
place during the time they were in power, and continuing since Laos and Cambodia gained independence from France was achieved in 1953-1954. For the Brao,
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they have been affected by a series of colonialisms, each with its own objectives
and methods for achieving them, and particular social and spatial implications.
Thus, I argue that the present period should not be represented as “post-colonial”
in the normative sense. It is simply a different period of colonialism, one of many
that have come and gone in recent history.

The Brao
The Brao are a Mon-Khmer language-speaking ethnic group found mainly in
Attapeu and Champasak Provinces in southern-most part of Laos, and Ratanakiri
and Stung Treng Provinces in northeastern Cambodia. There are approximately
60,000 Brao people, of which about 35,000 live in northeastern Cambodia,
25,000 live in southern Laos. There is one Brao village in the Central Highlands
of Vietnam. The Brao are broadly divided into nine sub-groups (see Figure 1).
The Kreung, Umba, Brao Tanap, Kavet and Lun are found in Cambodia, while
the Hamong, Ka-nying, Jree, Kavet and Lun are found in southern Laos. Until
recently, the Brao were all Animists who were subsistence-oriented swidden cultivators who relied heavily on hunting, fishing and the collection of Non-Timber
Forest Products (NTFPs). However, the livelihoods of Brao people have been
variously altered over recent history (Baird 2008a).

The Brao and Colonialism
Here, the crux of my argument is that for members of ethnic groups like
the Brao, who do not dominate any particular nation state, and have long been
dominated by those from various ethnic or cultural groups in different periods
over history, are people whose identities have been fundamentally shaped by various forms of colonialism. Each form of colonialism has had different objectives
and has involved varying strategies, each with their concomitant social and spatial
repercussions. However, colonialism began long before the French arrived, even
if the colonialisms of the past were quite different from the colonialisms implemented by the French and others since them.
The following is a brief overview of some of the periods of colonialism that
have affected the Brao in the past.

The Rise and Fall of the Khmer
It is difficult to know to what extent lowlanders influenced life in the highlands
in the distant past. However, between the fifth and eighth centuries the Khmer
of the Chenla Era inhabited and largely controlled present-day northeastern Cambodia and southern Laos. We know from the stone ruins that can still be found,
but it is more difficult to understand the influence they had on the Brao. Still, the
Khmer were almost certainly involved in the slave trade, and the Brao, like other
highlanders, were most likely victimised (Bourotte 1955; Baird 2008a).
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Between the ninth and the fourteenth centuries the Khmer of Angkor continued to dominate what is now northeastern Cambodia and southern Laos. Again,
it is difficult to know the exact nature of the relationship between the Brao and
the Khmer, but it likely that slave labour was used to build the amazing temples
of Angkor, and that Brao people made up some of these slaves. A Chinese visitor
to the Angkor court at Siem Reap in 1296-7, Chou Ta-Kuan (1987), mentions
the “savages” that fed the markets of the country and the capital, and the fierce
warriors that defended the highlands from outsiders. Ta-Kuan (1987) reported
that lowland Khmer had large numbers of slaves. Some wealthy families had more
than one hundred, and apparently only the poorest did not have any. These slaves
were captured in the mountains, and were considered to be of a different race. According to Ta-Kuan (1987: section 9, n.p.), “So looked down on are these wretches
that when, in the course of a dispute, a Cambodian is called “Chuang” [the name
used for highlanders] by his adversary, dark hatred strikes to the marrow of his
bones.”
The fifteenth century saw the decline of the Angkor Kingdom and in 1432
Angkor in Siem Reap was abandoned as the Khmer capital, largely due to a series
of defeats at the hands of the Siamese (Chandler 1991; Coedes 1968). The Khmer
gradually withdrew from today’s southern Laos and northeastern Cambodia, or
became assimilated with local Lao populations.

The Lao and the Siamese
The sixteenth and seventeenth centuries saw the Lao gradually gain control
in the lowlands of present-day southern Laos and northeastern Cambodia. However, it was not until the beginning of the eighteenth century that the Kingdom
of Champasak was established and Chao Soisysamout was appointed as its first
King. This marked the beginning of the “golden age” of independent Champasak,
but in 1778 Siamese troops marched in and forced Champasak to become its
vassal. The Siamese maintained control over Champasak for over a hundred years,
until it was finally forced to cede territories east of the Mekong River to France in
1893 (Archaimbault 1961).
During the pre-French Lao and Siamese periods, the slave trade proliferated
in the lowlands adjacent to Brao areas. This undoubtedly had a significant influence on the social and spatial organisation of the Brao, as they were frequently
victims of slave raids, either by the Lao or Siamese, or by other highlanders who
either wanted vengeance or hoped to gain wealth and power by capturing people
who could then be traded to the Lao and Siamese (Baird 2008a).
The Lao gained increasing influence over the highlanders, and managed to
convince or coerce at least some Brao villages to enter into tribute relations with
them. The Siamese wanted tribute to be paid to them by the Lao in gold, but most
highlanders did not have enough gold to do so. Therefore, in places like Attapeu
highlanders were allowed to pay in slaves instead, which the Lao nobles traded,
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in turn, for gold that could then be sent to Bangkok. The Brao believe that this
practice resulted in massive changes in life in the highlands, as it led to more attacks and insecurity in the uplands, and forced small communities to consolidate
and locate themselves in large fortified villages in order to protect themselves
against slave raids.
The slave trade had a profound influence on the Brao throughout the Siamese period, and while attempts were made by the Siamese to ban slave raiding
in Champasak, Attapeu and Stung Treng a few years before the French gained
control, those attempts led to considerable upheaval amongst the highland population and even increased slave raiding and general anarchy, as the Brao and other
highlanders came to realise that the Lao were being prevented from slave raiding
and controlling of the “trade” (Baird 2008a).
While the Lao and their Siamese minders did not attempt to control the
highlands in the same way that others would in the future, they did gain some
territorial control over the highlands. If they had not, it would have been impossible to elicit tribute from the highlanders. Also, at least partial control of
the highlands was necessary to facilitate the slave raiding and trading, and other
forms of commerce that took place at various times during the eighteenth and
nineteenth centuries.
The periods outlined above are typically considered to be “pre-colonial”, since
they occurred prior to the arrival of European powers, in this case the French.
However, were they really “pre-colonial”? On the one hand, the Lao were being
dominated by the Siamese, but crucially for this article, the Lao and the Siamese
both exerted certain levels of territorial control over the Brao in the highlands.
While the circumstances were quite different from what would follow, for the
Brao the Siamese and Lao are but some of the many players who have tried to
dominate them over history. In relation to the Brao, and in terms of power relations, they were indeed colonial powers.

The French
The situation for the Brao changed dramatically when the French gained
control over the territories east of the Mekong River. On the one hand, the French
gradually brought an end to the slave trade and reduced the frequency of villageto-village attacks. This made it possible for the Brao to gradually abandon the
fortified villages where they lived during the Siamese era, and organise themselves
in small groups located in swidden areas spread throughout the land. For this reason, many Brao claim that the French period was relatively peaceful and “cool”.
However, on the other hand, the French instituted their own particular forms
of colonial control, as the Lao and Siamese had done before them. The tribute
relations of the past were over. Instead, the French demanded that the Brao pay
taxes and contribute two weeks of corvée labour annually. The French also hoped
to “civilise” the highlanders, and to encourage them to engage more in trade and
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commerce. The French also encourage ethnic Chinese and Vietnamese people to
immigrate in order to encourage commerce in the region (Guérin 2003; Baird
2008a).
Crucially, it was during the French period that the concept of nation-state
became dominant, and the territorial boundaries between Siam and French Indochina became established (Winichakul 1994). The French also extracted Stung
Treng Province and gave it to French Cambodia at the end of 1904 (Breazeale
2002). These administrative territorial changes were important. Whereas the
uplands had been separated from the lowlands in the minds of many prior to the
arrival of the French, during the French period both the lowlands and uplands
became consolidated into particular political administrative systems that to at
least some extent integrated the two spatially, thus providing a new and powerful
form of spatial justification for lowland domination of those in the uplands.

The Japanese
In June 1940 France fell to Nazi Germany, and during the same year imperial Japan gained increasing control of mainland Southeast Asia. First, they
demanded that the French Vichy government provide the Japanese military with
access to their land, port and air space. Before long, Japanese troops occupied
much of Indochina. The French could do little to counter Japanese power, and instead chose to abide by Japanese demands. However, in March 1945 the Japanese
decided to change their strategy, abandon their tenuous relationship with Vichy,
and use force to gain full control over French Indochina (Robbins 2000). But
Japanese rule lasted just six months, and in August 1945 they surrendered and
withdrew from Indochina (Dommen 1985).
While the particular variety of colonialism imposed by the Japanese was
somewhat different from what the French demanded, the Japanese had relatively
little impact on the Brao, because of the remote areas where the Brao mainly
lived, and because the Japanese rule was short-lived. The most important impact
of Japanese rule was to show the local population that the French were not invincible; that the Europeans could be beaten by other Asians. Nationalism was on
the rise.

The Vietnamese
When the Japanese left Indochina, Lao and Khmer nationalists attempted
to gain independence, thus preventing the French from returning. However, the
French were able to re-establish their control over its former territories by the end
of 1945.
The Viet Minh Communists under Ho Chi Minh were the main opposition to the French. After World War II they tried to develop the movement in
neighbouring Laos and Cambodia, but they were initially not very successful
in recruiting people to the movement. Between 1946 and 1948 there was little
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progress (Engelbert 2004; Heder 1979), but it was finally acknowledged by the
Viet Minh that they had used inappropriate tactics. They had made little effort to
consider important cultural and linguistic factors, thus making them largely ineffective outside of urban Vietnamese groups (Engelbert 2004; Baird 2008a). This
changed in 1949, and as more Vietnamese Viet Minh operatives “went native”,
the movement gradually gained local support in southern Laos and northeastern
Cambodia (Goscha 2005; Baird 2008a). Many Brao were amongst the first to
cooperate with the Vietnamese Communists, both in Laos and Cambodia. Brao
areas were also some of the first declared “liberated zones” in southern Laos. The
first revolutionary district was established at Dakchung in 1949 (Engelbert 2004),
which is a bit north of where the Brao live, in present-day Xekong Province, but
by 1953 Phouvong Neua and Phouvong Tai Districts had been established in Brao
areas in present-day eastern Attapeu Province (Baird 2008a). All the Party cadres
and powerful political and military leaders at that time were Vietnamese, whereas
the Brao occupied lower positions. The administrative system adopted came from
Hanoi; it was not developed by the Brao, or even in consultation with them. Thus,
the Viet Minh’s control of Brao spaces along the Vietnamese/Lao/Cambodia border represents a particular variety of colonialism. Like those before them, Viet
Minh control had its own particular social and spatial implications.
At the end of 1953, after the French attempted to end the military conflict
by nominally handing control of Laos and Cambodia to pro-French local governments in each country, the Viet Minh remained dissatisfied with the situation
and continued with the military struggle. Therefore, on December 30-31, 1953
a predominantly Vietnamese Communist force gained control of Attapeu town
after fierce fighting, and over the next few months the Viet Minh were able to
forcefully take Salavan in southern Laos and Veun Say, Siem Pang and Stung
Treng in northeastern Cambodia (Baird 2008a). One observer noted that it was
strange that the Viet Minh were fighting the French over a land that neither
side had the right to control. Essentially, one colonial power (the Vietnamese)
was fighting against another colonial power (the French), with both paradoxically
claiming to represent the interests of the natives.

Khmer and Lao “Independence”, Not “Post-Colonial” for the Brao
The 1954 Geneva Accords officially ended the French colonial period in Indochina. But was it really the beginning of “post-colonialism” for the Brao? On the
one hand, the period of direct European control was coming to an end, even if the
legacies of French colonialism, as with other forms of colonialism that pre-date the
French, continue to be important for understanding present-day circumstances.
In fact, Post-colonial theory frequently emphasises the enduring influences of
European colonialism on their former colonies, at various levels (Young 2003). In
this case, however, areas populated by Brao people were put under the nominal
control of others who had somehow gained the political legitimacy required to
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manoeuvre themselves into power, but who were foreign to the places where the
Brao lived. If one privileges the idea of the nation-state, one could say that external colonialism was replaced by “internal colonialism”. But, in fact, I think the
term “internal colonialism” gives too much legitimacy to dominate groups within
particular countries to control the lives of others. The idea of “internal” suggests
that it is an “internal” problem between different parties that are classified as
being in the same national space. However, since the Brao had previously not
considered themselves to be part of the Khmer state, and throughout history have
frequently tried to remain outside the Khmer’s dominion, their taking control
over Brao spaces does not represent “internal colonialism” but rather another form
of colonialism, with one group trying to gain a level of administrative and territorial control over another. The creation of nation-states serves to legitimise this
kind of behaviour, in the name of “national unity” and “nation-building”.
In Laos, the Geneva Accords provided the Pathet Lao (Lao Communists)
with the provinces of Phongsaly and Sam Neua in northern Laos, which lead
many Communists from Brao areas to travel to the Pathet Laos’ new strongholds
in the north. This included many Brao. However, some Communist Brao operatives continued to work secretly with the Pathet Lao gathering intelligence and
otherwise monitoring the situation, as a fragile coalition government was established that brought communist, neutralist and rightist groups together. In any
case, Brao areas came under the control of the rightists, led by Prince Boun Oum
of the Champasak royal family. The Royal Lao Government’s control over Brao
areas represented yet another form of colonialism. For example, in Brao areas in
southern Laos, American aid was used to launch a pilot project to try to “civilise”
some Brao in Attapeu beginning as early as 1958. This included resettling three
villages into a single community, and forcing them to adopt lowland wet-rice
cultivation and teak plantation cultivation (Baird 2008a).
In Cambodia, the 1954 Geneva Accords did not allow the Communists to
gain any autonomous areas like what was negotiated for the Lao. This led many
Cambodian Communists to leave Cambodia and travel to Hanoi to receive further training under the tutelage of the Vietnamese Communists (Rathie 2006).
Norodom Sihanouk gained the upper hand and established the Sangkum Reastr
Niyum (People’s Socialist Community) political Party, which gained full control
over the newly independent Cambodia in the name of “neutralism” (Short 2004).
As in Laos, Sihanouk’s rule over the Brao in Cambodia represented yet another
form of colonial expansion. His government moved many Brao from the northern
highlands of northeastern Cambodia to the lowlands in the late 1950s, where efforts were made to teach them Khmer and convince them to adopt lowland forms
of agriculture and livelihoods. Sihanouk’s government also expropriated land and
labour from the Brao to establish commercial rubber plantations in Brao areas of
Ratanakiri Province. As might be expected, these actions were not appreciated by
many highlanders, and would eventually be the fodder that would fuel the flame
of revolution.
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The Second Indochina War
In Laos, the coalition government of the late 1950s did not last long, and
soon rightist elements seized control, leading the Pathet Lao and its Vietnamese
allies to restart its military struggle in 1959. In response, President John F. Kennedy affirmed the US’s support for Laos’ neutrality, but the America’s actions were
far from neutral. Soon, they were militarily supporting the Royal Lao Government. On May 19, 1959, on Ho Chi Minh’s birthday, the trail that borrowed his
name began to be expanded significantly. Initially, multiple footpaths, roads, and
river ways served mainly as lines of communication for communist couriers and
small combat units, but by 1962 the network was transporting large quantities of
supplies to the Viet Cong rebels in South Vietnam (Vongsavanh 1978).
In 1962 the second Geneva Accords were signed, a move that was supposed
to keep Laos and Cambodia neutral and keep both countries from becoming
increasingly embroiled in the armed conflict in Vietnam. Both the US and the
North Vietnamese were prohibited from locating military personal in either
country. But the stakes were too high, and both sides almost immediately violated
the Accords. The North Vietnamese were already using the Ho Chi Minh Trail to
transport people and supplies from North to South Vietnam via southern Laos,
and this was not about to stop. The Americans were concerned about openly violating the Accords, but were not about to let the North Vietnamese gain the upper
hand. Therefore, the Central Intelligence Agency (CIA) of the USA was given the
job of supporting America’s political and military interests in the country, and
started placing non-uniformed operatives in Laos (Conboy 1995). Many were
officially aid workers but were actually working to train and arm paramilitary
units of highlanders to work against the Communists and particularly the Ho
Chi Minh Trail. As “road watchers”, many worked to support the aerial bombing
campaign against the Communists, both in northern and southern Laos. The
mountainous part of the Annamite Range in Laos began to be bombed by the
Royal Lao Air Force (RLAF) and the US Air Force (USAF) in 1962, although initially at relatively low levels. Full-scale USAF bombing reportedly began on April
17, 1964, and over the coming years the intensity and scale of bombing would
greatly increase. After the Ho Chi Minh Trail was extended into Cambodia in
1965-1966, named “Sihanouk Trail”, bombing in Brao parts of southern Laos
expanded even more (Van Staaveren 1993).
As the conflict intensified, the Pathet Lao and their Vietnamese mentors
gained administrative control over the Brao populated areas in southern-eastern
Laos, which overlapped with the territory necessary for maintaining the Trails.
While many Brao supported them, the Vietnamese did not tolerate those who did
not. They were determined to “liberate” South Vietnam, and any opposing objections by highlanders like the Brao were not going to prevent them from achieving
their goal. In essence, the Vietnamese Communists, despite being fundamentally
anti-imperialist, paradoxically imposed their own form of colonialism in Brao
areas in southern Laos.
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The Americans also imposed their own form of colonialism in Brao areas
in southern Laos, especially after the establishment of the Sihanouk Trail in
1966. Kong Mi, a little-known Brao settlement in southeastern Attapeu Province, became the focus of the CIA in Brao areas. Hundreds of young Brao men
were recruited and trained by the CIA to operate against the Communists. In
particular, Brao “road-watchers” were employed to monitor activities along the
Sihanouk Trail, so as to provide military intelligence useful for organising the
bombing campaign against the Trail (Baird 2008a). Fully funded by the USA,
they were flown near the Trail with American aircraft (see Robbins 2000). As
with the Vietnamese, for the Americans the stakes were high, and while they were
happy to cooperate with all the Brao willing to take their money and follow their
lead, it was the American vision of things that was expected to prevail. Although
the Brao aligned with the Americans were not particularly interested in fighting
the Brao aligned with the Communists, the Brao view was not accepted by the
Americans. For them communism was a threat that could not be tolerated. People
were either with them or against them. US power represented yet another form
of colonialism over the Brao, one that would last until the withdrawal of the US
from the war was negotiated in 1973.
In Cambodia, the situation was somewhat different. Sihanouk was able to
maintain a strong hold over the country for many years, and the Communists
had many setbacks in the 1950s and 1960s. In fact, it was not until 1968 that
the Cambodian Communists, who later became known as the Khmer Rouge,
launched military activities against the Cambodian government, and even then,
without the support of the North Vietnamese or the communist Chinese, who
continued to support Norodom Sihanouk’s neutralist policies. The Vietnamese
Communists were particularly concerned to not upset Sihanouk, as they wanted
to maintain their “sanctuary” bases in northeastern Cambodia, which Sihanouk
had largely been tolerating (Short 2004; Caldwell and Lek 1973). However, the
Brao were amongst the first strong supporters of the communist movement, and
in the early 1960s the Khmer Rouge headquarters was located on Brao territory
(Baird 2008a).
The situation changed in March 1970 when Sihanouk’s cousin, Sirik Matak,
and Sihanouk’s long-time colleague, Lon Nol, orchestrated a bloodless coup that
toppled Sihanouk from power when he was traveling in the Soviet Union. All of
a sudden the Khmer Rouge’s military campaign against the Cambodian government began to be supported by both the North Vietnamese and China (Short
2004). Within just a couple of months the Lon Nol government, which was suffering serious military losses, took the strategic decision to withdraw from the
northeast, and essentially cede the region to communist forces (Sutsakhan 1978).
This in turn opened up the northeast to intense US aerial bombardment, which
had already begun in the late 1960s, but was significantly expanded once the
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northeast became a “free-fire zone” for B-52 carpet bombing, which continued
until well into 1973 (Shawcross 1979).
Brao parts of northeastern Cambodia were amongst the first to be “liberated”
by the Khmer Rouge. Although many were the trusted body guards of Pol Pot,
no highlanders were among the top-echelon of the Khmer Rouge (Baird 2008a;
Colm 1996). None were Brao, and before long directives from the top were being
variably enforced on the Brao without any consultation with them. The details of
how people were to organise their lives was being increasingly dictated from ethnic
Khmer people above, turning the revolution originally supported by the Brao into
something quite different, and not to their liking. The connections between many
Brao revolutionaries and Vietnamese Communists also turned them into a threat
in the eyes of some Khmer Rouge leaders. Ultimately, at around the same time
that Phnom Penh fell to the Khmer Rouge, in April and May 1975, thousands of
Brao people, mainly from Veun Say and Taveng, fled the increasingly draconian
policies of the Khmer Rouge and fled en masse to Laos and Vietnam, where they
became political refugees (Baird 2008a).

The Khmer Rouge and the Brao
The Brao who remained in Cambodia were forced to endure almost four
years of the most draconian experiment in communist social-transformation that
the world has ever known, eclipsing even Stalin’s Soviet transformation and Mao’s
“Great Leap Forward” in China. Pol Pot and his cohorts attempted to socially and
spatially alter all aspects of life of the people. They wanted rapid and dramatic
changes to occur, but their idealised vision did not bring about the socialist utopia
that they hoped for. Instead, illness, starvation and brutal repression and punishment of even the smallest infractions of their rules devastated the country (Short
2004; Chandler 1991).
The Khmer Rouge period may not be seen by most as a colonial period,
especially considering the anti-imperialist ideology of Pol Pot, but the level of
control administrated on the Brao by the Khmer Communists from other parts
of Cambodia can certainly be categorised as a particular form of colonialism.
Brao people were no longer to conduct animist rituals, and were mainly forced to
do lowland wet-rice agriculture instead of swidden agriculture. Hunting, fishing
and NTFP gathering activities fundamentally changed. Families were separated,
and every aspect of life, including where one lived, what one did, or even who one
married, was determined by Angkar.

The Pathet Lao and the Brao
Shortly after Phnom Penh fell to the Khmer Rouge, the Communist Pathet
Lao also managed to increasingly gain control over Laos, and this was fully
achieved by mid-1975. On December 2, 1975 the Lao People’s Democratic Republic (Lao PDR) was officially established.

213

214

Colonialism, Indigeneity and the Brao

The Brao at the former-CIA base at Kong Mi were forced to give up, and its
leaders were sent to “re-education camps” in Attapeu. The new government was
not as draconian as the Khmer Rouge, but they too were full of revolutionary
fervour, and hoped for radical and rapid change. In particular, the government
wanted to transform highlanders like the Brao from being what they believed to be
“backward”, and decided to do so by radically altering their spatial circumstances.
Thousands of Brao and other highlanders in Attapeu Province were forcibly resettled to the lowlands, where they were expected to take up wet-rice lowland
agriculture and other aspects of lowland Lao livelihoods. The consequences were
dire, and the Brao did not adapt well to their new lives. Food shortages were
severe, and poverty increased rapidly. Within a few years many had become disillusioned and had moved back to the mountains. Some were allowed to return;
others were prevented from doing so.

The Vietnamese Invasion of Cambodia
Meanwhile, in Cambodia, the leadership of the Khmer Rouge had become
increasingly paranoid and was brutally persecuting anyone even vaguely suspected
of conspiring against them. The purges probably affected the highlanders of the
northeast less than people in other parts of the country (Colm 1996), but still
many died, and a pervasive atmosphere of fear persisted. Finally, at the end of
1978 the Vietnamese decided to invade Cambodia in order to oust the increasingly aggressive Khmer Rouge from power. They were supported by troops of the
Khmer National United Front for National Salvation (FUNSK), a group created
with Vietnamese support to oppose the Khmer Rouge. Its members were mainly
Cambodians who had fled the Khmer Rouge and were living in Vietnam and
Laos. They included many highlanders, most of whom were Brao.
While the invading Vietnamese army who entered northeastern Cambodia
were supported by armed FUNSK units of mainly ethnic Brao people who had
fled to Vietnam and Laos in 1975, it was the Vietnamese who did the bulk of the
fighting. In fact, they did not want the FUNSK to suffer many casualties, as they
needed them to help establish a new government once the Khmer Rouge were
gone. By January 7, 1979 Phnom Penh had fallen to the Vietnamese, and the
remnants of the Khmer Rouge had fled to the Thai border.
Upon gaining control of most of Cambodia, the Vietnamese established
a government at least nominally headed by Cambodian members of FUNSK,
including Heng Samrin, Chea Sim and Hun Sen, all ethnic Khmer. Since the
Vietnamese could not trust those who lived under Khmer Rouge rule in the late
1970s, many Brao who had lived in Laos and Vietnam since fleeing Cambodia
in 1975 were given senior positions in the government, including all the top provincial governor positions in the northeast, including Ratanakiri, Stung Treng,
Mondolkiri and Preah Vihear Provinces. However, the Vietnamese continued to
maintain control over the government. Another era of colonialism had begun,
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and as with other forms of colonialism, the Vietnamese had their own group of
collaborating locals, including both Khmer and highlanders like the Brao.
The 1980s were a very difficult period for all sides involved in the Cambodia conflict, even if for most of the population they were generally better than
the preceding Khmer Rouge period. Still, the geo-political circumstances left
the country isolated, with only those countries aligned with the Soviet Union
recognising the government. The Khmer Rouge remained the representative of
Cambodia at the United Nations. Internally, civil war tore the country apart.
The Vietnamese army continued to support the Cambodian government based in
Phnom Penh, who fought against the armed forces of the Government of Democratic Kampuchea (CGDK), a loose coalition made up of the Khmer Rouge’s
National Army of Democratic Kampuchea (NADK)4, the Sihanouk-supported
National Army of Sihanouk (ANS)5 and Son Sann’s Khmer People’s National
Liberation Front (KPNLF), based along the border with Thailand.
Oddly enough, the Brao and other highlanders were very much involved in
the civil war. On the one hand, many became soldiers in the Cambodian army
and fought on the frontlines against the armed forces of the CGDK. On the other
side, many highlanders were Khmer Rouge soldiers. Thus, it turned out that in
many cases Brao fought Brao. Many died on both sides.
During the 1980s the Brao were subjected to yet another era of colonialism,
albeit different again from anything that been had experienced by the Brao to
date. They had more freedom to engage in traditional religious and livelihood
activities. They also had considerable political power, and relatively high positions
in government. Yet they still did not maintain full control over their lives. Even
though they maintained a certain level of human agency, they were part of a system that was fundamentally created by the Vietnamese. Security issues associated
with the continuing civil war prevented many of the Brao repatriated from Laos
in the early 1980s from returning to the mountains along the border with Laos.

Present-Day Laos
Although the Pathet Lao has continuously governed Laos since 1975, the late
1970s were characterised by efforts to introduce a socialist state, including collective farming. The early years were also characterised by internal strife, including
efforts by right-wing rebels to topple the communist Government of Laos.
However, the Government of Laos soon realised that collective agriculture
was not working, and more importantly, that it was not popular with the people.
Thus, by the end of the 1970s private agriculture was allowed. These initial reforms
were followed, in the mid to late-1980s, by important changes in the economic system of the country, including opening the economy to private investment. These
reforms were dubbed the “New Economic Mechanism”, or “chinthankan mai”
in Lao. This brought on a new form of colonialism, one grounded in a one-Party
communist political system, but also increasingly neoliberal economic principles.
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For the Brao, the present form of colonialism has brought on its own social
and spatial changes, and unfortunately for many, considerable hardships. Most
of the Brao in the mountains have again been resettled to the lowlands since the
early 1990s, often with terrible results (see Baird and Shoemaker 2005; 2007).
Furthermore, the Brao are facing other dramatic changes, including those caused
by large-scale commercial logging, the development of large hydroelectric dams
(Baird 2008a), and most recently the expansion of Vietnamese large-scale rubber
plantations into their lands.

Present-Day Cambodia
In 1988 the Vietnamese began withdrawing their troops from Cambodia, a
task that was apparently completed by September 1989. This ended a decade of direct Vietnamese military occupation of Cambodia. Thousands of Vietnamese had
died fighting against the Khmer Rouge, and the Vietnamese finally tired of the
conflict, which went on much longer than anyone expected (Tomodo 1997). The
historic “Agreements on the Comprehensive Political Settlement of the Cambodia
Conflict”, signed on October 23, 1991 in Paris, marked the beginning of the “Development Era”, or “samai aphiwat”. The United Nations Transitional Authority
in Cambodia (UNTAC) arrived in Cambodia. They managed to generally keep
the peace, and were able to organise democratic elections in May 1993 as planned
(United Nations 2003).
The “Development Era” of Cambodia was, as in Laos, founded on neoliberal
economic principles, but unlike Laos, by multi-party democratic reform as well.
The United Nations intended to liberate the people from the quagmire that the
country had been in, but for the Brao it was less about empowerment than about
a changing of the guard. A new age of colonialism had arrived. As the Khmer
filled the vacuum left by the Vietnam, they increasingly gained control, often at
the expense of the highlanders who were rapidly losing the power they wielded
in the 1980s. What has followed since the early 1990s has not been particularly
good for the Brao. Many have suffered from large dams built in Vietnam that had
negatively impacted downstream parts of Cambodia (Wyatt and Baird 2007),
commercial logging in their forests (Bottomley 2002), and the establishment of
Virachey National Park (Baird 2008b). Some have gained economically from taking up cashew nut cash cropping for the market (Baird 2008a), but many have
suffered as a result of efforts by mainly Khmer people from the south to take
control of their land. Land alienation is ongoing on a large scale, either through
tricking people out of their land, buying it at low prices, using their power to gain
control of it, or simply by grabbing it with impunity (NGO Forum 2006; Baird
2008a).
There is much more that could be written about the social and spatial changes
forced on the Brao during the present period, but it is not the purpose of this section to do that. Instead, the intention is simply to show that even today the Brao
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are subjected to particular forms of colonialisms, even though these versions of
colonialism are not concretely manifesting as they did in the past.

Conclusions
The purpose of this article has been to briefly map out the ways in which
ethnic Brao people in southern Laos and northeastern Cambodia have been subjected to various forms of colonialism over history, beginning long before the
French arrived, and continuing up to the present. The Brao themselves do not
recognise the classification, “pre-colonial”, “colonial”, and “post-colonial”. They
do not privilege European domination over what others have forced on them. For
them there are simply a series of colonialisms, a series of attempts to socially and
spatially (re)organise Brao life.
In fact, this is in line with recent tendencies towards expanding the definition
of colonialism and not privileging the European experience. Jones and Philips
(2005), for example, make the case for including pre-modern non-European imperialism, while Gregory (2004) shows that colonialism still exists in present-day
Iraq, Afghanistan and Palestine. Here, I argue that colonialism influenced the
Brao long before the arrival of the French, and has continued since the French
left, right up to the present.
Some may argue that “colonialism” is not an appropriate way of describing
all the forms of domination that the Brao have had to face, because the term
colonialism represents a particular form of European domination over other parts
of the world. Others might suggest that imperialism might be a better way of
describing more localised forms of Brao domination by lowland Lao and Khmer.
However, I believe that colonialism is an appropriate way of describing the experience as understood by the Brao because all the forms of domination described
in this article include an element of territorial control, of spatial domination, of
attempts to gain power over space, and it is the spatial element of domination that
is crucial for defining colonialism.
Ultimately, it is the colonial experience that defines the Brao in relation to
“Others”, and it is the land and resources rights that can potentially be gained
through identifying as indigenous that are potentially particularly liberating. In
other words, indigeneity has a role in the decolonising of particular peoples by
providing them with more opportunities for self-determination. While the Brao
themselves do not have a particular term for “indigenous,” and therefore generally
do not refer to themselves as such, they generally do recognise themselves as an
unique ethnic group, as people who have been colonised and otherwise dominated by others over history. The experiences of the Brao are very similar to the
social and political processes observed elsewhere, in which peoples are frequently
identified as indigenous because of their previously self-governing, territorially
concentrated, culturally distinct societies (Kymlicka 2001). But it is their status,
as being “colonised” that defines their relationships with dominant peoples and
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nation states, and this is what ultimately led people like Andrew Gray (1995) to
emphasise the link between colonialism and the concept of “indigenous peoples”.
In fact, the Brao are generally quick to accept the label of “indigenous peoples”,
especially when they learn that the concept is potentially empowering to them. Of
course, the details of the histories of peoples will inevitably be different, but it is
a group’s history of incorporation—or lack of integration into nation states—that
is ultimately the basis for the creation of ethnic identities (Kymlicka 1995), including those associated with colonialism and political concepts, like “indigenous
peoples”.
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Ian G. Baird, originally from Canada, holds a Ph.D. in Geography and is the director of the
Global Association for People and the Environment, a Canadian NGO active in Laos.
The World Bank and Asian Development Bank have special indigenous peoples policies (Erni
2006), thus allowing those defined as indigenous with special rights. In addition, special land
rights accorded to indigenous peoples in the Land Law in Cambodia is a good Asian example
(NGO Forum on Cambodia 2006), as are ‘ancestral domain’ rights given to indigenous peoples
in the Philippines (Bryant 2000).
In this article the legitimacy of the concept of ‘indigenous peoples’ is accepted. It is recognised
that a large number of varied peoples identify as ‘indigenous’, thus making it an important
identity marker even if its meaning frequently varies and can be questioned. The concept of
‘indigenous peoples’ is recognised by many governments internationally and the United Nations
system, thus making it meaningful. Here, I see the concept as being fundamentally political,
and useful for supporting those who have been politically disadvantaged or marginalised as a
result of their minority statuses in increasingly powerful nation states. Even if frequently ambiguous, the concept is seen, theoretically, as a ‘strategic essentialism’, a concept that is helpful
for evening the playing field where the majority populations tend to have more political power.
Under the control of the Party of Democratic Kampuchea (PDK)
Under the control of the Front Uni National pour un Cambodge Indépendant, Neutre, Pacifique,
et Coopératif (FUNCINPEC).
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The Concept
of Indigenous
Peoples in India
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The use of the term “indigenous” or its equivalent like “aboriginal” or “autochthon” to describe groups that were formerly called tribes or tribal people
has been in practice in anthropology for quite some time. However, the use of
“indigenous” has now gone beyond the discipline of anthropology. International
agencies are increasingly and extensively making use of this term and concept in
their deliberations and discussions. Until very recent times, there was hardly any
unease or anxiety over the use of the term “indigenous” in India. Hardly was it
thought of any merit for discussion. This is no longer true. Its use is increasingly
being challenged and there is considerable debate over the use and applicability of
the term. Yet an attempt to define and conceptualize it is lacking. The concept or
definition of indigenous peoples has come primarily from international agencies
such as the ILO and UNO and much of the writings on the indigenous peoples’
issues revolve around the concept worked out by them.

The Concept of Indigenous Peoples
In the deliberations of the international agencies, the term indigenous
people/population was used for the first time in 1957 in ILO Convention 107. It
gained wide currency after 1993 with the declaration of that year as the International Year of the Indigenous People. The ILO convention 107 made a distinction
between tribal and semi-tribal populations on the one hand and indigenous tribal
populations on the other. The former were described as populations who were at
a less advanced stage of development than those reached by the other sections of
national community and whose status is regulated wholly or partially by their
own customs and traditions. The latter (indigenous) were however referred to as
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those categories of tribal or semi-tribal population who traced their descent from
the population which inhabited the country or a geographical region to which the
country belonged to at the time of conquest or colonisation and which, irrespective
of their legal status live more in conformity with the social, economic and cultural
institutions of that time than with institution of the nation/country to which they
belong (Daes 1996 and in this volume; ILO 1989; Roy Burman/undated).
The ILO convention 169 adopted in 1989 is different in substantive terms
from convention 107 with respect to basic conceptualisation. Firstly, the convention speaks of tribal/indigenous peoples instead of tribal/indigenous populations
and explicitly states their distinctiveness from other sections of the national community in social, cultural and economic terms. Secondly, it makes a distinction
between tribal peoples and peoples regarded as indigenous. In general however,
people, including scholars and activists, continue to use the term “tribal” along
with “indigenous”.
Notwithstanding the continuity in conceptualisation in convention 107 and
169 with regard to indigenous peoples there is a marked difference in the two
conventions with respect to their general orientation towards tribal peoples. ILO
Convention 107 of 1957 framed general international standards for facilitating
government actions towards protecting and promoting progressive integration of
these people into the respective national communities. By 1985 the ILO identified the need to revise the convention on account of changes in attitudes and approaches towards these peoples worldwide. The ILO had earlier proposed integration as the desired objective but this was no longer seen as appropriate. This was
because the international organisations and increasing number of governments
were moving toward greater recognition of the rights of indigenous and tribal
peoples to retain their specific identities and to participate fully in the planning
and execution of the activities affecting their way of life. Accordingly, the ILO
adopted the revised Convention No 169 in 1989 after the expert committee appointed by the ILO gave its recommendation. The same was passed in consultation
with other international bodies (Xaxa 1999). While the ILO was moving in the
direction of revising convention 107 on tribal and indigenous peoples, the Working Group on Indigenous Populations, set up in 1982 by the Sub-commission on
Prevention of Discrimination and Protection of Minorities of the Commission on
Human Rights of the UNO, had already begun to employ the working definition
of indigenous peoples developed in 1972 by Martinez Cobo, a Special Rapporteur
of the UNO.
The definition was restated in 1986 by Cobo in his final report “Study of
the Problem of Discrimination against Indigenous Populations”, which reads as
follows:
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“Indigenous communities, peoples and nations are those which, having a historical continuity with pre-invasion and pre-colonial societies
that developed on their territories, consider themselves distinct from
other sectors of the societies now prevailing in those territories, or parts
of them. They form at present non-dominant sector of society and are
determined to preserve, develop and transmit to future generations
their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural
patterns, social institutions and legal systems.” (Cobo 1986, para 379).
The definitions given in both ILO conventions and in Cobo’s report submitted to the Working Group on Indigenous Populations that was set up by the
Human Rights Commission of the UNO refer to the indigenous peoples/populations as those tribal (and, in ILO Convention 107, “semi-tribal”) peoples/populations that are regarded as having descended from the peoples/populations which
inhabited the country or the geographical region to which the country belonged
to at the time of conquest or colonisation. They are, in addition, also those who
irrespective of their legal status live more in conformity with their own social,
economic and cultural institutions than with the institution of the nation which
they belong to.
Thus, there are two aspects that are central to the conceptualisation of the indigenous peoples. Firstly, the indigenous are the people who lived in the country
which they belonged to before colonisation or conquest by people from outside
the country or a particular geographical region. Secondly, the life of these people
is governed more by their own social, economic and cultural institutions than the
laws applicable to the society or the country at large. What is important here is
that the notion of indigenous peoples, despite sharing attributes with the peoples
described in ILO Convention 169 as the tribal peoples (in ILO Convention 107
as tribal and semi-tribal populations) is different from the latter in the sense that
the indigenous peoples are invariably marked out as a distinct international entity.
That is, the indigenous are invariably victims of conquest and colonisation from
outside. Furthermore, the outsiders are easily identifiable. Being the descendants
of the peoples who lived in their territory before the conquest or colonisation is
the most important criterion for the definition of indigenous peoples, but it is not
the only criteria. Other criteria include non-dominance or colonial situation, and
living more in conformity with their own social, economic and cultural customs
and traditions than the institutions of the country of which they now are part of.
The context of the discourse on indigenous peoples, initiated by the ILO and later
accepted by the UNO thus basically hinged on the twin concepts of “need right”
and “power right” of a social category applicable to certain people all over the
world. This category of people was progressively being marginalised and dispossessed from their sources of livelihood and was vulnerable to cultural shock and
loss of their collective identity.
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Tribal/Indigenous Peoples in India
As shown above, the concept of indigenous peoples is closely linked to that
of tribal peoples. But before exploring this connection further in the context of
India, it will be appropriate to give a brief outline of the tribal peoples in India.
People belonging to groups and communities described as tribes, officially termed
“scheduled tribes”, are estimated to number 88.8 million, thus forming 8.6 percent of the country’s population according to the 2001 census. An interesting
aspect of the tribal peoples in India is that they represent an enormous diversity.
This is evident from the fact that as per the Constitution order (Scheduled Tribes)
1950, as many as 212 tribal communities in as many as 14 states were declared
to be scheduled tribes. As per the Scheduled Tribes Order (Amendment 1976),
nearly 300 tribal communities were listed in the constitution. The Anthropological Survey of India under the People of India Project identified as many as 461
tribal communities in the country (Khubchandani 1992:2; Singh 1993:1-7).
The tribal communities in India are scattered over the length and breadth of
the country. However their distribution is far from even. In fact, about 85 percent
of the scheduled tribe population is concentrated in the central and western belt
covering the nine states of Orissa, Madhya Pradesh, Chattisgarh, Jharkhand, Maharashtra, Gujarat, Rajasthan, Andhra Pradesh and West Bengal. About eleven
percent inhabits the north-eastern region, three percent the southern region and
about one percent inhabits the northern region (Verma 1990:15-16). In view of
the wide geographical spread, it is not surprising to find a high diversity among
them in terms of ecological conditions, physical features, language, social organisation and culture etc. They are also quite heterogeneous in terms of the size of
their populations.
The use of the term indigenous peoples, though of recent coinage at the
international level, has in fact been used in India for a long time. After all, groups
and communities in India described as tribes have also been called adivasis, a
term equivalent to indigenous people. The concept has now become part of the
common consciousness of these people. The identity as expressed now by the
term adivasi is indeed an expanded identity, cutting across tribes bearing different names, speaking different languages or dialects. It also goes beyond groups
and communities that are listed in the constitution as scheduled tribes. However,
there is a fundamental difference in the sense in which the term tribe is used and
understood by the tribals themselves, and the sense of the term understood by
others, especially by administrators, lawyers and academics. For the latter, communities are tribes only if they are listed in the constitution. Tribals themselves,
on the other hand, do not view tribes in the sense of a politico-administrative
category. Rather, they view them as people belonging to the same kind of community, irrespective of whether a group or segment of it is listed or not listed in
the constitution. The term adivasi or indigenous peoples are generally used in the
sense of the latter.
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The Idea of Indigenous Peoples in India
As noted earlier, the use of the term indigenous people has become an issue
of considerable contention in India today. This was hardly so until a few years
ago. The difference is that earlier it was used only as a mark of differentiation
and identification. In fact, social workers, missionaries and political activists have
been using the term adivasi, the sanskritic term for indigenous peoples, to refer
to the tribal peoples since the turn of the last century. It is they who took the
term and along with it the prejudices and conjectures to the masses (Sengupta
1987: 1003). The term in conjunction with other related terms such as aborigines,
autochthones etc., has also been extensively used by scholars and administrators
in their writings and reports. Even Ghurye, who otherwise talks of tribes as the
backward Hindus, refers to them as the “aborigines”. He writes that it is possible
to contend that even if the tribes are not aborigines of the exact area they now
occupy, they are the autochthones of India and to that extent they may be called
aborigines (Ghurye 1963:12). Hardly any unease was felt by them in the use of the
term to refer to these groups of people.
The term, however, did not remain confined only to scholars, administrators,
politicians and social workers, it also spread to the people. That is how the identity
of adivasi entered into the consciousness of the tribal people. The identity that
was forced upon from outside has now become internalised among the tribals
at least in central India. And it no longer carries the sense of inferiority that was
once associated with it but one of pride and dignity. The declaration of the year
1993 as the international year of the indigenous peoples has only sharpened this
identity; an identity that now comes with certain rights and privileges. It is only
with the internationalisation of the context and rights and privileges associated
with it that the use of the term indigenous has come to be critically examined or
even challenged in the Indian context.
The sense in which the term was used earlier and the sense in which it has
come to be in use today are definitely not identical, though they overlap. Today,
aspects of marginalisation are built into the definition of indigenous peoples.
Only those people that have been subjected to domination and subjugation have
come to constitute indigenous peoples. Yet the use of the term indigenous to
designate certain people but not others, even though their ancestors may also
have inhabited India prior to the coming of the Aryans, clearly reveals that these
aspects were not altogether lost sight of. It may be noted that even earlier the term
was confined to delineate people who were considered “backward” and cut off
from the mainstream civilisation. The basic mark of differentiation was between
those who were part of the civilisation and those who were not. Hence the use of
the term indigenous to describe tribal people seems to have some validity also in
the sense of marginalisation.
The historical antiquity may be a more distant criteria, but the most immediate and proximate is the fact that they were not part of the mainstream civilisation.
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In a certain sense, then, it is the aspect of marginalisation that was taken note of
while designating a group as indigenous. This seems all the more obvious when we
take other aspects of the Indian society into account. The coming of the Aryans
is invariably considered the decisive historical factor to determine the “original”
people of India. Yet not all the original people have been called indigenous people.
The Hinduized Dravidian language speakers are without doubt also descendants
of inhabitants of India who lived there before the coming of the Aryans. Yet they
have never been described as indigenous peoples, mainly because they do not
constitute marginalised groups. The Government of India had in fact placed no
objection to the use of the term indigenous populations when it was deliberated
upon in the ILO in 1957 and was tied to the Convention 107. At that time,
the term did not include such issues as empowerment and rights; rather it had
articulated the need of integrating the indigenous and tribal people into the larger
social and political system. By contrast, in ILO Convention 169 of 1989 the focus
shifted from integration to rights and empowerment. And no sooner had the issue
shifted that the argument was raised that a category such as this does not exist in
the Indian context (Xaxa1999).

Arguments Against the Applicability
Much of the discussion questioning the applicability of the concept of indigenous peoples in India is centred on the complex historical processes of the
movement of the populations and their settlement in the subcontinent. It is said
that unlike in the Americas, Australia and New Zealand, where identification of
indigenous peoples is easier on account of the recent history of conquest, immigration and colonisation, the same is not the case in the Indian context. Rather, in
India there have been waves of movements of populations with different language,
race, culture, or religion dating back to centuries and millennia. Even groups or
communities described as tribes have not been outside of this process. Determining who are natives and who are immigrants therefore depends how far back one
goes in history. Therefore any demarcation is going to be arbitrary and hence
extremely contentious.
It is also maintained that the communities described as tribes have lived
in close interaction with the non-tribal people for centuries, leading to much
acculturation and even assimilation into the larger Hindu society. The Indian
experience, it is often stated, is different from those of the New World where it
was marked by conquest, subjugation and even decimation.
It is with the people described as tribes that the term indigenous peoples has
come to be associated with in India. It is assumed that they have been the original
settlers of India or at least people who inhabited the region before the Aryans
arrived. They are said to belong to racial stocks other than Aryan and speak a
variety of languages belonging presumably to two main linguistic families, i.e. the
Dravidian and the Austroasiatic. That some Tibeto-Burman speaking groups are
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also original inhabitants in India is not altogether ruled out. Groups belonging
to these three linguistic families are the ones that have generally been described
as adivasis or original people by social workers, missionaries, political activists,
scholars and administrators. Ray (1973:124-125), for example, writes, “The communities of people of today whom the anthropologists call tribals, happen to
be the indigenous, autochthonous (adivasis, adimjati) people of the land, in the
sense that they had long been settled in different parts of the country before the
Aryan-speaking peoples penetrated India to settle down first, in the Kabul and
Indus valleys and then within a millennium and half, to spread out in slow stages,
over large areas of the country and push their way of life and civilisation over
practically the entire area of the country along the plains and the river valleys.”
Ghurye (1963:12) writes that it is possible to contend that even if the tribes are not
aborigines of the exact area they now occupy, they are the autochthones of India
and to that extent they may be called the aborigines.
The questions that are raised in this context are: 1. Whether groups designated as tribes have been natives of India, and non-tribes immigrants, and 2.
If they are not natives, whether their settlement is prior to that of the arrival
of the major social groups viz. the Aryans. Most scholars are of the view that
most tribes can hardly make a legitimate claim that they are the natives of India.
Hutton (in Vidyarthi and Rai 1985), for example, is of the view that only the
Negritos may be considered as the original inhabitants of India though they do
not have any marked presence now. He considers groups belonging to the Austric
and Dravidian categories etc. as much outsiders as the Aryans. Guha (in Shah
1992; Vidyarthi and Rai 1985) is also cited for making similar observation in the
context of Austric speaking people. The oral traditions of the tribes themselves are
however an authoritative source based on which such claims can be questioned.
Dube (1977:2) writes, “it is difficult to speak of ‘original’ inhabitants, for tribal
traditions themselves make repeated mention of migration of their ancestors.
There is considerable evidence to suggest that several groups were pushed out of
the areas where they were first settled and had to seek shelter elsewhere. And there
are several groups, now absorbed in Hindu society, which can make an equally
tenable claim to being original or, at any rate very old inhabitants”.
If the proposition of tribes being natives is questionable, does this also apply
to the second question? That is, are all tribal groups inhabitants that settled the
territory before the coming of the Aryans? Would that then be the assumed cutoff point for demarcating the indigenous people in India? Whereas this in fact
appears to be more or less the case, it cannot be said with utmost certainty for all
the groups described as tribes in India. It is said that there are tribes in India, especially in the north-east, whose settlement in the territories they inhabit today is
even a later phenomenon than that of the many non-tribals in other parts of India.
The Nagas, for example, are stated to have come to India around the middle of
the first millennium B.C., first to Tibet and later to the territory where they now
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live, a period much later than the arrival of the Aryans. The Mizos are said to have
settled in their current territory only in the 16th century. The Kuki settlement is
considered an even later phenomenon than that of the Mizos (Béteille 1993; Roy
Burman undated). In contrast to this, the non-tribal groups such as the Bengalis,
Gujratis, Oriyas etc. have a much longer history of settlement than those of the
tribes referred to in the discussion (Béteille 1993; Roy Burman, undated). It is
indeed problematic to say that all tribal people in India are earlier settlers than the
Aryan and that tribals are indigenous and non-tribals non-indigenous.
It needs to be mentioned here that the tribal groups in India are not solely
comprised of the Dravidian and Austro-Asiatic speaking groups. A very large
number of the tribal groups in fact belong to Aryan and the Tibeto-Burman
speaking group who can hardly be considered indigenous if the Aryan invasion is
taken as the cut off mark to decide who is indigenous and who is not indigenous.
To restrict the term indigenous to refer to only these groups of people means to
exclude tribal groups speaking languages either of the Indo-Aryan family such as
the Bhils and other related groups or the Tibeto-Burman family from the status of
the indigenous people.2 This means that people identified and described as tribals
are not necessarily to be treated as the indigenous and that there are tribal groups
who could be treated as indigenous and others could not. In contrast, many
groups and communities especially those belonging to the Dravidian language
speaking group such as the Tamilians, Telgus, Malyalis, could stake a claim of
being indigenous people by virtue of the fact they have been inhabitants of India
prior to the coming of the Aryans. They are however not recognised as the tribals
and have few attributes in common with the tribals who are dispossessed, exploited and marginalised. Instead these groups constitute a part of the dominant
national community.
In terms of other criteria used to identify indigenous peoples, such as their
marginalised status, loss of control over resources, they can hardly be considered
sufficient. After all, they constitute not only numerically but also economically,
politically and socially dominant communities in the regions they inhabit. The
congruence between the term and the concept on which the tribal activists defend
the application of the term does not stand valid in all situations.
The objections raised by the Indian governments through its delegation at
UN bodies have been twofold. One is that tribal people in India do not have distinct social, economic, political and cultural identities. To support this argument
they draw on observations made by anthropologists, social reformers, government official census commissioners etc. In particular, they draw on G.S. Ghurye’s
observation that religion, occupation, or racial features have proved inadequate
when attempting to distinguish the tribal people from non-tribal population in
India (Prasad 1992). The same point is further articulated by dwelling upon the
conceptual problem in defining tribal communities in India. To substantiate the
argument the government draws on Béteille’s observation that tribals show in
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varying degrees elements of continuity with the larger society of India (ibid.).
The other observation made by Béteille in the same paragraph, i.e. that “groups
which correspond closely to the anthropologists’ conception of tribe, have lived
in long association with communities of an entirely different type” is, however,
conveniently overlooked by Prasad. And so has been Ghurye’s (op.cit.) observation that adivasis as the original inhabitants of India.
There is still another argument that has been put forward by the government
delegates in international fora: that the category tribe and more specifically scheduled tribe with which indigenous peoples are associated are a politico-administrative category and not a historical category, as the idea of indigenous peoples
suggests. It is said that the identification of the groups as scheduled tribes has to
do with the administration of social-welfare measures to ameliorate the condition
of the tribal people. The point made is that the terms tribe/scheduled tribe and
indigenous peoples are not synonymous and thus cannot be equated. They see no
congruence between the two (Prasad 1992).
Interestingly, however, considerations or criteria on which scheduled tribes
have been defined by the government, clumsy and esoteric though they may be,
are concealed in the making of their argument. Scheduled tribe is not the only
category based on which social policy measures have been directed. There are
other categories, such as the scheduled castes ands other backward castes, which
have also been brought under the ambit of social welfare policy. It needs to be
explored on what ground certain groups of people are declared as scheduled tribes
and others as scheduled castes or other backward castes.
Closer examination reveals that people are defined as tribes precisely because
they are socially, culturally, linguistically and economically different from the
other segments of the dominant population, and to that extent represent distinct
social group vis-á-vis the larger society. This has generally been the sense in which
tribes have historically been delineated. In fact, considerations (such as definite
geographical area, distinctive culture, primitive traits, lack of education etc.)
adopted by the Indian state for identification of groups as scheduled tribes in
post-independence India emanate from the above-mentioned definitional characteristics of the tribal society.

Arguments in Defence of the Use of the Term
The applicability of the term indigenous peoples in India is strongly defended
by activists and scholars, both tribal and non-tribal. This is done both on the basis
of original settlement and other critical considerations. They trace the history of
tribals in India to a time much before the coming of the Aryan people and argue
that tribals, whose ancestors had lived here for some thousands of years prior
to the Aryan invasion, a fact that can hardly be disputed, should be considered
indigenous peoples so that certain international legal instruments can be applied
to these marginalised and deprived social groups. But the case is made more force-
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fully on other grounds. Pathy (1992:8) for example writes that tribals in a way have
been victims of conquest and colonisation and hence share all the attributes of the
colonised people such as ethnic identity, loss of control over customary territorial
resources, cultural annihilation and powerlessness. He makes the case despite the
recognition that the original settlement in a territory is problematic. But even the
issue of colonisation and colonised status remains far from being resolved.
The fact that there is no detailed and well-researched historical material on
the nature of relations or encounters between groups that are designated as the
indigenous peoples and the other social groups for the periods preceding the
coming of the British, makes it impossible for us to say anything with certainty
about the nature of the relations between the two social groups. In fact, this is
the other important ground on which the term indigenous peoples is contested
in the Indian context. It is maintained that most of the studies of the history of
Indian civilisation show that the growth and expansion of Hindu society was a
prolonged and complex process of assimilation. And the nature of interaction
between the two groups has broadly been described as one of peaceful coexistence
rather than one of conquest and subjugation, at least until the advent of the British rule (Bose 1975; Béteille 1998:189). Such an interpretation of the nature of
interaction between tribals and non-tribals has also been endorsed by a scholar
who otherwise talks of an aggressive absorption into the Hindu society with the
onset of the colonial rule (Desai 1977:24). Pathy (1992b:51) himself elsewhere
talks of a symbiotic relationship between the tribals and the non-tribals rather
that one of colonisation and conquest. He writes, “Majority of the so-called tribals of India had developed class structure over a long period of time and therefore
had interactions with the other communities. Up to the time of colonialism, it
was largely not a relationship of domination and subjugation (Pathy 1992:51).”
Thus not only the original settlement in the territory becomes problematic but
also the question of colonisation and subjugation.
This means that the question of identification of indigenous people can only
be raised with respect to the period of the arrival of the British and the subsequent process of colonization and subjugation in India. If the processes of British
colonization are taken as the point of departure for demarcation of indigenous
peoples, then it is generally argued that the issue of original settlement, which
is so central to the notion of indigenous peoples, becomes redundant. From this
perspective everyone is to be considered as indigenous. In other words, if the
British colonisation of India is taken as the cut-off point for demarcation of the
indigenous peoples, then the whole population living in the country would be
indigenous. In my view such an argument stands flawed.
India was the colony of the British and the British exercised economic and
political power over it. There was exploitation of the Indian people and appropriation of its resources for the over-all development of Great Britain. In other
words, there was colonialism but no colonisation of India in the form of large-scale
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immigrant settlement by the British. In the case of the tribal people, however,
both colonialism and colonisation was at work in colonial India. The colonialism
in the context of tribes was external (British) as well as internal (dominant Indian
population). There was control by the colonial state as well as by the dominant Indian population. The dominant Indian population in collusion with the colonial
state embarked on alienating tribal people from their control over land, forest and
other resources. In the course of this process there was also settler colonisation of
the regions inhabited by the tribal people. The scale and degree of colonisation
varied from region to region. Colonisation of tribal regions has gone on unabated
in post-independent India.
In short, there has been domination and subjugation of the tribal people
by the dominant Indian population resulting in increasing marginalisation and
pauperization of the tribal people. And the processes through which this happened may not have been as violent as in the New World, for example, but has
surely not been devoid of coercion, deceit, force and violence. Notwithstanding
the difference, the end result has been spectacularly similar if not identical. The
slow, gradual and refined process of marginalisation and subjugation is often more
dangerous since it escapes indignation and condemnation.
However, even before the onset of this twofold colonialism, the interaction
between tribes and non-tribes had been far from uniform and even. Sometimes
the incorporation of tribes into the larger social structure had been through war,
conquest and subjugation. At other times, the incorporation of tribes into the larger
society had been through the process of mutual exchange and acculturation. All
along there have been cases in which tribes either as a whole or in segments have
defied their incorporation into the larger society by retreating into new frontiers
from the fertile and accessible land they once occupied. That is how tribes in India
came to maintain their distinctive identity at the arrival of the British. Indeed,
much of the social, cultural and political situation in which they find themselves
has not only to do with the British colonialism but also with earlier historical
process. That is, historical processes prior to the British are as much responsible
for their marginalisation (isolation, social and economic backwardness, being
outside of the state institutions, coupled with distinct customs and traditions) of
tribal people as the British rule. Such characteristics shared by the tribal people
prior to the advent of the British colonialism are to a large extent identical to those
that have been identified as key criteria for identifying indigenous peoples (see e.g.
Cobo 1986; ILO 1989).
Indian society has grown and expanded through mutual interaction between
tribals and non-tribals, the dominant section of the society. The contact of tribes
with non-tribes prior to the British rule was on the whole either characterised by
retreat from their original habitat after the arrival of the alien power and population, or by slow, gradual and – compared to what happened in the New World
– less violent forms of domination and assimilation. In the latter case, through
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a long process of interaction tribals were drawn, incorporated and absorbed to
varying degrees into the dominant society. Once they were incorporated they
were usually assigned inferior positions in the structure of the larger society. This
still-ongoing process of absorption is not recent but dates back to most ancient
times.
Given this historical process, it is contended that it would be problematic to
exclude those who were once part of the tribal community but who are by now
absorbed in to the larger society from the claim of indigenous people status. This
is this argument that the government has been using to justify its stand against
the category of the indigenous peoples. Needless to say that those who moved into
the dominant social and cultural fold of the larger society have ceased to maintain
their distinct identity, and hence cease to be indigenous peoples of the country.
Once they become part of the dominant and exploiting society, they have no
legitimate claim to make their case as indigenous peoples.
One of the main thrusts of indigenousness as mentioned in the UN document “Study of the Problems of Discrimination against Indigenous Populations,
of 1986 (Cobo 1986) is cultural distinctiveness, and people who have maintained
their distinctiveness in spite of such long historical experiences with an expanding and dominant society have to be treated as indigenous peoples. Hence, only
people who chose to remain outside of this process and maintained their distinct
identity have legitimate claim to be considered and identified as the indigenous
peoples.
In fact, the whole exercise of identification of groups and communities as
tribes during the colonial period was to a great extent contingent upon the nature
of relations the respective people had with the larger society. This dimension seems
to have unconsciously continued to be one of the important considerations in
identifying the tribes in independent India. By and large, tribes were considered
as those outside “civilisation”. This means that they not only remained outside
the politico-administrative structure of the larger society or the kingdom but also
the general social organisation and world-view of the larger society. In short, they
continued to be distinct because they escaped colonisation and subjugation. That
they lived in hills, plateaus or forests and lived on hunting, food-gathering or shifting cultivation was considered a result of being outside of the civilisation complex.
This has been forcefully brought out by Béteille (1986:316). He writes that where
tribes and civilisation coexist, as in India and the Islamic world, being a tribe has
been more a matter of remaining outside the state and civilisation – whether by
choice or necessity – than of attaining a definite stage in the evolutionary advance
from the simple to the complex. The Indian practice of regarding as tribes a large
assortment of communities, differing widely in size, mode of livelihood and social
organisation cannot therefore be dismissed as unreasonable. They are all “tribals” because they all kept more or less outside the Hindu civilisation, and not
because they all share the same socio-cultural and political characteristics and
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stand exactly at the same stage of “development”. Therefore, in short, because the
people described as tribes are those who escaped colonisation and subjugation
prior to, during and after British colonial rule, they can legitimately be identified
as indigenous peoples.
Though the question of indigenous people has generally been discussed
in the context of the country as a whole, it has also been done with respect to
particular regions or territories such as Eastern, Western, Southern region etc.
within the country and the different populations living there side by side. It has
generally been observed that there have been so many migrations in and out of
these regions in the past centuries that no particular jati (caste) or group can have
genuine grounds for claiming indigenous status (Béteille 1998: 189; Hardiman
1987: 15-16).
In the discussion of the concept of indigenous peoples in India it is important
that we do not mix the problems arising at different levels. Often, the problem
at the country-level is used as an argument against the identification of tribals as
indigenous even at the regional or local level, and vice versa. Asking the question
of whether tribals are indigenous peoples on the level of particular regions or territories within the country indeed gives rise to problems of a somewhat different
nature.
The movement of the populations belonging to different races, ethnicity
and linguistic groups, including those described as the tribals, from one place to
another is something that has been in process within India for centuries. Thus,
the groups who may be indigenous with respect to the country as a whole may
not be indigenous with respect to their settlement in a given territory. It may also
so happen that the same group may be indigenous and non-indigenous at the
same time. The Oraons, Mundas and many other tribes living in Jharkhand, for
example, may have legitimate claim to be called indigenous peoples with respect
of their presence in what today is called India prior to that of the Aryans, or with
respect to their settlement in the Jharkhand region, but it is not sure if they can
claim to be indigenous in Assam or Bengal where they have moved in the course
of the past century or so. Indeed, their claim of being indigenous is strongly
contested in these places. Nowhere is this more true than in Assam where the
migrant tribals’ claim to be indigenous peoples is being disputed by tribal communities like the Bodos, Mishings and others who have a much longer history of
settlement in that particular region than the tribals from Bihar, Orissa, Madhya
Pradesh etc. If, however, one takes India as a whole, these migrant groups have a
much longer history of settlement within the confines of present-day India than
many of the tribes in the north-eastern region. The tribals from these states have
also moved in large numbers to the Andaman Islands and have settled there as
cultivators after reclaiming land from the forest and in the process have alienated
the native Jarawas from their territories. Thus, the Oraons, Mundas and others are
indigenous in the context of their claim to have lived in India before the Aryan
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invasion, and in the context of their being the first settlers of Jharkhand, but
their indigenous claim becomes problematic with respect to places and territories
outside the Jharkhand region where they have migrated to.
In the discussion on indigenous peoples in India critics have argued that
there are groups such as Gujaratis or Maharastrians who have a longer history of
presence in India than many tribal groups such as the Kukis, Mizos and others
in the north-eastern states. The historical priority of the dominant group has
primarily been made with reference to tribes of the northeast region of India.
In my view such a reference is misplaced. After all, most of today’s northeast
region, e.g. Mizoram, Nagaland or the hill regions of Manipur, have in the past
not been part of India either in the territorial or the cultural sense. They became
part of India in the territorial sense only after the arrival of the British. Needless
to say they were annexed into the British territory and subsequently to India only
through war and conquest. And it was with the colonial rule that the process of
colonisation of the northeast region by the dominant population of India began.
The process of colonisation, which had begun during the colonial rule, has been
checked to a limited extent only through various forms of, and often violent,
political struggles. In light of situations such as these, questioning the indigenous
status of the tribal people of northeast India is problematic.

Adivasi Consciousness
In the context of India as a whole the identification of indigenous peoples
is indeed problematic and complex. This does however not mean that people of
India representing different languages, physical features, cultures, modes of social
organisations etc. do not identify and relate themselves in a special way with a
given territory or region in the country.
In the course of history, different communities have come to develop distinct
and definite associations with certain territories. These territories have been considered by the communities as their own, as against those of other communities.
They consider themselves to have prior, if not exclusive, rights over the territory
where they live either on account of prior historical settlement or the numerical
and other dominance. In addition to that, they also tend to confer to their members special rights and privileges in the form of state power.
The creation of administrative states on the basis of major linguistic communities in India, can be seen as the culmination of this yearning by people with
distinct identities living in particular territories. This in a way gives recognition
to the fact, implicit though it may be, that certain people have prior rights over
others in the territory that they occupy. This is almost paramount to saying that
they are the original inhabitants. Nowhere is this identity with land or territory
more crudely manifested than in the “sons-of-soil” theory that is raised from time
to time by regionally dominant communities. Whereas such privileges and rights
are recognised with respect to these dominant communities, the same has been
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denied to the tribal communities in India. The result is that they are progressively getting alienated from control over land, forest, water, minerals and other
resources and in the process getting subjected to inhuman misery, injustice and
exploitation.
If the tribal communities’ status as indigenous peoples of India is problematic
and the problem indeed is both empirical and conceptual, the least the dominant
regional communities could do is to recognise the priorities of rights and privileges of these people in the territories and regions where they inhabit. It is in the
absence of such powers and rights that a new form of identity, i.e. the identity as
adivasis or indigenous peoples is crystallising among the tribes of central India. It
has already been an important mark of identity in what is known as the Jharkhand
region but it is also catching up in the tribal regions of Madhya Pradesh, Gujarat
and Rajasthan, giving rise to a large number of organisations of different types
both at the local/regional and the national level. The indigenous tribal communities of the Northeast, however, do not use the sanskritic term “adivasi” to
refer to themselves. This does not mean that they do not articulate themselves as
aboriginal peoples, but they prefer to use the English term “indigenous peoples”
to describe themselves.
There are now several organisations that actively articulate the issue of the
indigenous peoples at the national and the inter-national levels. The Indian Council of Indigenous and Tribal Peoples (ICITP) with its regional chapters has been
one such prominent organization. The result is that the identity of tribal people
as “indigenous peoples” has become a marked reality today notwithstanding the
varied conceptual and empirical arguments brought to bear against the term.
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Introduction
We begin by noting that the concept of “indigenous peoples” in English is
a relatively new concept that has been accepted mainly by anthropologists and
activists. There is a history to the present usage of this term as respectable, from
savages and primitive people to aborigines and tribal people. Earlier, the term
“natives” was also popular when referring to people in other lands, including the
colonized people. Natives is a broad term that includes both the majority people
and the “tribal people” that make up the “indigenous” peoples in an independent state today, such as the Malays and the non-Malay “natives” (see below) in
Malaysia.
The concept of indigenous peoples needs to be considered together with the
term “minority”, whose presence is a common phenomenon in modern states. It
is through the formation of nation states that minorities have been created. The
indigenous minorities were mainly autonomous communities until they were incorporated into a state. They were made minorities by the state, were forced into
a situation of unequal power relations with the majority people and with the state
power. It is because of the need to protect the interests of such minorities from
state oppression that researchers, non-governmental organizations and inter-governmental organizations are interested in defining and identifying indigenous
peoples. While the term “indigenous” carries the dichotomy of the indigenous
versus those who are not, anthropologists, activists and governmental as well
as intergovernmental organizations are actually interested in the marginalized
communities, which were once conveniently labeled tribal. Anthropologists have
generally accepted the term indigenous peoples as a more respectful term for the
people formerly known as tribal, and before that, primitive people.

241

242

The Concept of Indigenous Peoples and Its Application in China

When we refer to the Yao and Hmong in north Thailand as indigenous, we
are actually just replacing the term “tribal”. These peoples are comparably recent
immigrants to Thailand, when compared to the Thai and other minorities such as
the Lua and the Mlabri (who are called “tribal” in English, also by many anthropologists). While most anthropologists now prefer not to use the term “tribal” or
at least put it within inverted commas, some like Benjamin (2002: 13) argues that
it “remains useful precisely because it refers to a characteristic way of life and of
social organization for which no other unambiguous label exists.”
While I have argued against the use of the term “tribe” in Malaysia (Tan
1992), I do agree with Benjamin on this point. However, in the context of Malaysia, an Iban or a Kadazan is often qualified as tribal to portray them as belonging to more “backward” communities in contrast to the Malays, Chinese and
Indians, and this is not appropriate. And it is precisely the implied derogatory
meaning which is the reason for the general rejection of the term by many of these
peoples as well as activists and concerned scholars, and their demand to replace it
with “indigenous peoples”.
The concept of “indigenous peoples” as “tribal peoples” nevertheless helps
clarify that that the usage is not based solely on the issue of “indigenousness”. The
politics of indigenousness is very problematic, as can be seen in the case of Malaysia. The Malays, who are the majority people, claim to be indigenous, using the
concept of bumiputera (literally “princes of the soil”), which excludes descendants
of Chinese and Indian immigrants. Special rights and affirmative actions for the
Malays are based on the concept of bumiputera. However, the earliest inhabitants in Malaysia were not Malays, and they were referred to as aborigines by the
British colonial administrators and ethnologists, and called by the Malays by the
derogatory term Sakai which connotes the meaning of “serf”. Numbering around
90,000 and distributed in West Malaysia only, these aborigines comprise various
groups most of which are Mon-Khmer speakers. Today they are known as Orang
Asli (literally “original people”) and they are administered by a special department, and, ironically, in practice do not enjoy the privileges of the bumipuetra (cf.
Dentan, Endicott, Gomes and Hooker1997).
In East Malaysia (the states of Sarawak and Sabah in northern Borneo), there
are many groups classified as bumiputera who are not Malays. Following earlier
British usage, these peoples in East Malaysia are often referred to as “natives” in
English, and they are officially so referred to in the Malaysian Constitution. For
example, Article 153 of the Federal Constitution of Malaysia is about “Reservation of quotas in respect of services, permits, etc., for Malays and natives of any of
the states of Sabah and Sarawak.” With reference to the national level these “natives” of Sabah and Sarawak can in English be called “indigenous minorities,” to
distinguish them from the numerically and politically dominant Malays. Within
East Malaysia, however, it is the Malays who are in fact numerically minorities in
relation to, e.g., the Iban or Kadazan. In some official discourses in Malay, these
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indigenous minorities are described as pribumi, which actually also means “indigenous”, although the discourse here carries the connotation of being “tribal”
rather than “more indigenous”. However, until recently in Indonesia, pribumi
simply means people who are considered indigenous to the country, such as the
Javanese, as opposed to the Chinese who are not considered indigenous. In July
2006 the Parliament of Indonesia abolished the distinction of indigenous and
non-indigenous citizens (Yazhou Zhoukan 2007: 25). While this is good for the
country (as it provides equal citizenship status and equal rights to all Indonesian
citizens), it is still necessary to pay attention to the disempowered “tribal” people
because of the continued marginalization and denied rights of these people.
If the term “indigenous peoples” is supposed to be used for marginalized
and oppressed communities distinguished from the mainstream societies by their
particular social organizations and ways of life it has to be divorced from the
politics of indigenousness articulated by politicians who use the rhetoric of claiming to be indigenous or more indigenous than another ethnic category in a nation
state to stir up ethnic nationalism or to treat the other ethnic group as second
class citizens. In the Asian context, the concept needs to be discussed in relation
to “tribal peoples” and “minorities”. As minorities they need to be distinguished
from new migrants and people whose migrant ancestors in recent history came
from another country where they were majority people, such as the Chinese and
Indians in Malaysia. Therefore the term indigenous peoples can best be applied to
the “minorities” that have been referred to as “tribal”, and are marginalized by the
state. In other words there are indigenous minorities in relation to the dominant
population who is in control of the state. The oppression of minorities deserves
attention but that of the indigenous minorities deserve special attention as they
are generally the most disempowered and marginalized in a country. Applying
to them the term “indigenous” and thus the respective international instruments
protecting the rights of indigenous peoples is the appropriate way to address the
marginalization and disempowerment they are experiencing.
With this in mind I shall now proceed to discuss the situation in mainland
China, Taiwan and Hong Kong SAR 2.

Minorities and Indigenous Peoples in Mainland China
In Chinese the term “indigenous people” is translated to tuzhu (natives, original inhabitants, aborigines) or yuanzhumin (original inhabitants). These terms are
used in Taiwan but not in the People’s Republic of China (PRC). That the terms
are generally not used in PRC is due largely to historical and ethnological reasons.
PRC recognizes 56 minzu, meta-ethno-categories, of which ethnic minorities
make up 55, while all the Han people, who are the overwhelming majority of the
population, form one minzu. Although based on many surveys and ethnological
research, the recognition of only 56 minzu is still arbitrary. It is impossible to
reduce the many diverse populations in such a big country to only 56 if the people
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are allowed to subjectively identify who they are. In fact, in the early post-liberation years, more than 400 names of nationalities were officially registered with the
government. Of these 260 were from Yunnan alone (Fei 1981: 64). Such official
classification reflects the perspective of the Han people who are one against the
rest, the shaoshu minzu or nationality minorities. We note here that there is official
recognition of ethnic minorities, and that non-Han communities were minorities
in the Chinese state, but in specific regions where most of them reside, they may
be a numerical majority in relation to the local Han people.
The classification of such diverse non-Han population into 55 categories is not
just for state control, but also, and we need to recognize this, to realize the Chinese
communist ideology of having representation from each minzu, hence the need to
officially identify the number of minzu. It was, for example, not possible to have
400 minzu with each represented in the various levels of government. At issue
here is the representation in autonomous areas. Autonomous regions, counties
and prefectures were established in areas where there were concentrations of one
or more minorities, taking into concentration local ethnic relations and economic
development as well as historical conditions. At the provincial level, five autonomous regions were established, namely, Inner Mongolian Autonomous Region
(already established in 1947), Xinjiang Uighur Autonomous Region (established
in 1955), Guangxi Zhuang Autonomous Region (established in 1958), Ningxia
Hui Autonomous Region (established in 1958), and Tibet Autonomous Region
(officially inaugurated in 1965) (Fei 1981:34). Other than the five autonomous
regions (provinces), there are 30 autonomous prefectures, and 120 autonomous
counties (State Council 2005).
Despite the lack of democracy, minorities in China in fact have representatives in the local and provincial government, albeit not popularly elected. Article
113 of The Constitution of the People’s Republic of China states that:
In the people’s congress of an autonomous region, prefecture or county, in
addition to the deputies of the nationality or nationalities exercising regional autonomy in the administrative area, the other nationalities inhabiting the area are
also entitled to appropriate representation.
The chairmanship and vice-chairmanships of the standing committee of the
people’s congress of an autonomous region, prefecture or county shall include a
citizen or citizens of the nationality or nationalities exercising regional autonomy
in the area concerned.
The deputies of the nationality mentioned above means representatives (daibiao) of the nationality. Article 114 states that:
The administrative head of an autonomous region, prefecture or county shall
be a citizen of the nationality, or of one of the nationalities, exercising regional
autonomy in the area concerned.
In this way in a Yi autonomous county, for example, the county head should
be a Yi (see below), and the other posts of the county government are to be filled
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by Yi and individuals of other minzu. The Han people form one minzu, and there
are always Han people even in counties where they in fact form a minority. And
in politically sensitive counties or provinces, it is not surprising that the shuji or
the Party Secretary3 goes to the cadre (not necessarily a Han Chinese) that has the
trust of the central government.
State oppression of minorities in China needs to be seen in the context of
local situations and in the context of Communist rule. Where there is a separatist
movement, the communist government’s handling of the situation is predictable,
namely outright oppression. I do not think the intensity of oppression has to do
with whether the people are minorities or not. Any group that tries to challenge
the sovereignty or the power of the communist state will be suppressed, even ruthlessly. Similarly, over different periods of the communist rule, the fate of the minorities, as that of the Han majority, varied with the swings in leftist campaigns.
For example, during 1949-1957, the government was keen to classify minorities
and allocate seats according to minority representation. Expression of minorities’
cultures and research on identifying minorities were encouraged, and nationality
institutes were established to train minority cadres. From 1958-1976, the leftist
politics discouraged the expression of minorities’ distinction, and nationalities
institutes were even closed down (cf. Schein 2000: 80-91). During the Cultural
Revolution, the insults made by Han ultra-leftists on Muslims were so bad that
to this day they still influence Muslim perception of and interaction with Han
people in some regions. While there are stereotypes and general Han chauvinism,
the oppression of minorities need above all to be seen in its historical context.
With economic liberalization since 1978, some minorities have done better than others, and in many places, they have to compete with Han for better
economic opportunities, especially in counties and cities of minorities that have
been opened up for tourism. While there is serious poverty in many Han areas
in the interior, poverty among minorities in general is much more severe and
of particular concern to activists and organizations concerned with indigenous
peoples. Ethnic minorities in poor remote areas have little access to state and
outside assistance. In fact, due to corruption and the derogatory attitude of some
Han officials, they may not even get all the funds that the state has allocated to
help them, as I learnt in the Tu Yao region of Guangxi4.
The Han-centered Chinese imperial state had diverse relationships with the
ancestors of the present-day minorities, in the form of tributary relationship, or
ruling them directly or indirectly. The famous form of indirect rule of non-Han
people is the tusi system, whereby a hereditary headman or chief called tusi was
endowed with power by the Chinese imperial court, as in the case of the Dai
people in Dehong, Yunnan (Yang 1997: 267-304). The Han view of these nonHan people may be characterized by the term “tribal” in English, in the sense
of less civilized, and those who fought the court were described as fierce and
ruthless. The non-Han people were also known by different labels connoting the
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“non-civilized others”. In ancient China, the non-Han others were known as yi,
man, rong and di, later associated with the non-Han people in the east, south,
west and north respectively. Throughout Chinese history, as the expanding Han
(themselves absorbing non-Han people) had more encounters with specific nonHan groups, there were specific names for specific group of non-Han people, the
etymology of which is rather complicated. For example, the label “Yao” has a
complex history, the study of which requires one to study not just the use of various Chinese characters for Yao in different periods of Chinese history but also to
study the changing relationship between the Yao and the Chinese imperial state,
as well as studying the ethnogenesis of the people that came to be known as Yao5.
This is beyond the scope of this paper.
The so-called minorities in China today have co-exited in both friendly and
hostile relationships for centuries in different dynasties of the Chinese empire,
whose size varied from century to century. Chinese imperial rule over non-Chinese in the frontiers varied in intensity and space. As noted, the Han labels for
the non-Han populations also varied from period to period. The Mongols today
were in ancient times called Xiongnu, who harassed the Han Chinese from timeto-time, and in the 13th century ruled the Chinese empire. The Yi in Sichuan,
who are non-Han Tibeto-Burman speaking people, having been living in Sichuan
since ancient time, as do the Han people whose famous Shu Han Kingdom (A.D.
221 to A.D. 264) was also in Sichuan. Even though the Yi lived separately in the
mountainous parts of Sichuan, as many still do, it does not make sense today
to distinguish between the two peoples in terms of their indigenousness in its
narrow sense, and argue over who is more indigenous. What distinguishes and
defines them today is the power relation. Since centuries the Yi had to defend
their territory against the intrusion of the Han people. Those groups of Yi who
fought Han people stubbornly were portrayed as fierce and warlike, very similar
to the British description of the Badeng Kenyah of Sarawak in Malaysia, for example, who were among the last to submit to the rule of the Brooke government
(Tan 1993: xiii), which was established by James Brooke in 1841 until Sarawak
was ceded to Britain in 1946.
To the credit of the Communist ideology of respecting minorities, and despite the continuing presence of Han prejudicial view of minorities as backward,
the derogatory labels for minorities were abolished, and even new names were
created. The Yi who today are distributed mainly in Sichuan, Yunnan, Guizhou
and Guangxi6 were called Luoluo (transcribed as Lolo in western works) written
with a dog radical, which evoked among Han Chinese an image of fierce and
uncivilized non-Han people. The communist government has popularized Yi as
a label for Luoluo and other related groups classified under this minzu category,
although a category of Yi in Yunnan continue to identify themselves as Luoluo.
We need to note that the ethnic categories today reflect both the state policy
of minzu identification and changing group alignments over time. As the late
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Chinese anthropologist Fei Xiaotong (1999) has pointed out, the Yao of Jinxiu
in Guangxi, for example, were likely formed from diverse ethnic communities,
including Dong and Miao, who moved to the mountains and cooperated to fight
off the government troops and Han people. To give another example, Zhuang is
today the largest category of minorities in China, but this was not the case before
the Communist government classified the diverse groups of people in Guangxi
and Yunnan as such (cf. Kaup 2000).
Thus, in China, there is historical and ethnological reason why the term “indigenous” in the narrow sense of whether indigenous or not does not figure in the
relations between the Han and the non-Han populations which are described as
minorities today. However, “indigenous peoples” in the sense of peoples regarded
as “tribal” has its equivalents in China, too, especially in the case of the marginalized others such as the Lahu and Jinuo in Yunnan but also the historically more
known groups such as the Meo and the Yao. It is not difficult for scholars and
tourists who have been to minority theme parks in China to see that the minorities are portrayed as “tribal”. The mainstream Chinese (Han people) still see the
minorities as “tribal”.
For the purpose of adopting the UN usage on “indigenous peoples”, the
minorities recognized by the government of China may be regarded loosely as “indigenous people”. What the NGOs and IGOs should be concerned with in PRC
are the conditions of the non-Han minorities, which should not be assumed to be
worse than the treatment of indigenous peoples in non-communist countries. In
fact, the Chinese government does have some affirmative actions for minorities,
including less stringent requirement for admission to nationality universities and
colleges.

Minorities and Indigenous Peoples in Taiwan
In Taiwan the situation is quite different. Over the past centuries, and especially since the 17th century, Chinese mainly from Fujian had been migrating to
the island, where they encountered the local inhabitants. They labeled them fan,
which has a similar connotation as the concept “tribe” in English, and, above all
the most derogatory notion of being “barbarians”. Thus there has always been the
recognition of fan people as the local original inhabitants, who were over time
forced by the Han people to move to the hills. When Japan took over Taiwan in
1895, the Japanese colonial regime paid much attention to the separate administration of the “tribal” people to curb rebellion. Reservations were created for them
whom the Japanese called man-jin, that is, “primitive people” (Hsu 1991: 13). The
Japanese also established the “Department of Aboriginal Affairs” (Nagata 1995:
77).
After the Second World War, when Taiwan was returned to the Kuomintang
government, the aborigines were administered as tuzhu, “aborigines”7, who were
officially and popularly referred to as shanbao, “hill comrades”. The policy on the
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aborigines was described as shandi xingzheng zhengce, hill region administrative
policy. A few years before the democratization of Taiwan in 1987, the aborigines
were able to assert themselves, and demanded the removal of the term shanbao,
and called for the adoption of the term yuanzhumin, indigenous peoples. This
campaign for re-labeling is called zhengming yundong or “campaign to correct the
label”. On 23 June 1994, the aborigines organized a big demonstration in Taipei
in conjunction with the 10th anniversary of this campaign. The “correcting the
label” campaign at first encountered some objections from the Chinese, pointing
out that the aborigines were themselves migrants from mainland China, albeit in
ancient time. The Chinese opponents argued that if the aborigines were yuanzhumin, then what about Chinese who had settled down in Taiwan for generations?
The re-labeling campaign had triggered discourse on the politics of indigenousness.
The government and scholars in Taiwan had used tuzhu as the Chinese
equivalent of “aborigines” in English, so why was there objection to the use of
the term yuanzhumin? While both terms are generally understood as indigenous
peoples in English, the latter term carries the specific meaning of “original
inhabitants” as indicated by the character yuan which means “original”, while
tuzhu literally connotes local inhabitants that migrants from afar have come into
contact. Thus Chinese migrants referred to the people of the land they had come
to trade or settle as tuzhu. There is also the distinction of three different understandings of the term “indigenous” and consequently different ways to translate
it into Chinese: that is 1) indigenous as being the original inhabitants of the land
(yuanzhumin, tuzhu), 2) indigenous as being of the local when colonial powers,
invaders, and immigrants encountered the people (tuzhu); and 3) indigenous as
simply belonging to the local (bendiren, which can be translated as indigenous
people or natives). In the last understanding of the term, descendants of migrants
who have lived in a country for some generations can also claim to be “indigenous”. As the usage of tuzhu arises from contact between immigrants who saw
themselves as the civilized and the weaker local inhabitants who were seen as fan,
not so civilized or tribal, there is an in-built unequal power relation in the term.
It is thus easy for the Chinese to adopt the term tuzhu for the pre-existing local
people. Nevertheless, the label yuanzhumin (original inhabitants of the land) is
now used in Taiwan both officially and by the public, albeit it is still primarily
perceived by the mainstream society as referring to “tribal people”. The aborigines
themselves certainly use the term, especially in articulating their demands for
development and rights.
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Minorities and Indigenous People in Hong Kong Special
Administrative Region (SAR)
The concept of indigenous people is used in Hong Kong in a unique way.
When scholars write about the rights of indigenous people in Hong Kong,
they are not referring to a different ethnic category apart from the mainstream
Chinese population. They are also not referring to “tribal” people. They refer to
Chinese from the villages in the New Territory, who claim to be descendants
of established lineages who inhabited the New Territories when it was leased to
the British government in 1898. The British recognized the right of the local
inhabitants, including their customs. This recognition of the special status of the
original inhabitants continues to this day. Article 40 of the Basic Law states that
“The lawful traditional rights and interests of the indigenous inhabitants of the
‘New Territories’ shall be protected by the Hong Kong Special Administrative
Region.” The Hong Kong case is special. While there are urban minorities such
as the Nepalis, Pakistanis, and other peoples of South Asian origins, there are no
indigenous minorities who need special protection. Thus the application of a UN
endorsed term of “indigenous peoples” is not a problem since, in this sense, there
are no indigenous peoples in Hong Kong.

Conclusion
The examples from China show that the English term “indigenous peoples”
can have very different perceptions, implications, and problems of usage in different societies and contexts, and can be translated in different ways into Chinese.
Corntassel (2003) has provided us with a comprehensive discussion of who is
indigenous. There are many definitions of indigenous peoples; most emphasize
the disadvantaged status in a country (e.g. IWGIA definition, see IWGIA 2006:
8) and being indigenous to a particular territory. Taking into consideration our
discussion above, it is more practical to use “indigenous” to refer to the status of
being indigenous to a region or country to distinguish from migrant population
and their descendants from another country, without considering whether the
indigenous people are the earliest population or debating which group is the earliest and therefore more indigenous.
We need to avoid getting paralyzed with the politics of indigenousness if
understood in a narrow sense, and note that the term “indigenous” can be used
by different ethnic categories in a country in different ways, including for political articulation. In addition, we need to understand indigenous peoples as such
peoples who have separate cultural life and are marginalized in modern states, who
generally need some kind of protection for their economic and cultural survival.
In the case of PRC, both Han and non-Han minzu are indigenous in its narrow sense, and our concern is not who is more indigenous in the sense of who was
there first. It is unwise to stir up such a debate since there is no final conclusion
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that can be drawn. Our concern is the condition of the non-Han peoples who
have been rendered minorities and disadvantaged in the Chinese state which is
overwhelmingly dominated by the Han people. While in most places in Xinjiang,
for instance, the Uighurs are numerically the majority people, nationally they are
numerically a minority; even in Xinjiang they are economically and politically a
minority in relation to the economic and political dominance of the Han people.
With liberalization since 1978, the influx of Han migrants from other parts of
China means that the local Uighurs have to compete even more with the Han
Chinese for economic opportunities and resources, although this also provides
economic opportunities for well-off Uighurs.
Thus for the international adoption of the term “indigenous peoples” to be
applied to China, there are two approaches. One is, for convenience, to regard
as indigenous peoples the populations that have been rendered minorities by the
state, officially recognized by PRC as 55 minzu. The logic for this is that the state
has identified these as “minorities” who are entitled to some special administration (such as entitlement to administration as autonomous counties, autonomous
prefectures and autonomous regions), affirmative actions (special consideration
for college education) or other special considerations (such as the less strict application of the one-child policy). Given such special considerations, there is no
opposition to being classified as minorities. In fact there are requests by some
groups to be reclassified as separate minzu rather than under an existing one, but
the state so far does not entertain such requests.
The alternative is to identify which of these “minorities” are entitled to be
“indigenous peoples” by studying their marginality and the need for special protection. This is no easy task, as the Chinese state has made all non-Han peoples
minorities, and these “minorities” are very heterogeneous in terms of history, educational achievement, economic livelihood, and acculturation (cultural change in
the direction of the Han). And they are all indigenous as do the Han, in the sense
that their homelands are in China8.
To illustrate the complexity of identifying “indigenous peoples” from among
the nationality minorities in China, we can take the example of the Manchus.
Economically the Manchus are not much different from the Han people, but
they can claim the need for protection in order to revive their language and culture, as they are already largely linguistically assimilated by the Han. It is also
problematic to say that they do not qualify for special protection whereas the
Chinese state has already allowed them the same special considerations as the
other non-Han minorities. Then there is also the issue that the Manchu were
descendants of a people who ruled China during the Qing dynasty, China’s last
imperial dynasty. There are also the Kinhs and Russians (more below) whose
similar people in Vietnam and Russia are majority people within their own states.
Are they “indigenous people”? Given such complexity and that the Chinese state
has already made provisions for “minorities” which in other countries are gener-
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ally for “tribal” people, and that many ethnocentric Han Chinese do regard most
of these minorities as “tribal”, I propose to regard the existing national minorities in China as loosely equivalent of indigenous peoples, i.e., as disadvantaged
minorities whose economic and cultural rights need protection. One can then
more strictly determine which among these “nationality minorities” need special
attention as do those in other countries.
As discussed, neither the Chinese government nor the Han and non-Han
minorities have used the term “indigenous people” to distinguish among themselves. Even Tibetans overseas who are fighting for a separate state have not articulated themselves as indigenous people, but rather as a people who had a state
system albeit with various forms and intensity of rule by the central governments
of imperial China. The Tibetan case is too complicated to be discussed here9.
Putting aside the issue of a separate state, which is hardly an option for those in
China, there is no opposition to providing affirmative actions for minorities. This
does not mean that there is no opposition to specific policies which may have
hidden agendas. While special consideration for college entrance is welcome, the
policy of financing Tibetan students to study in secondary schools in different
Chinese cities outside Tibet is controversial because it is likely to cause many
young Tibetans to be less competent in their own language and traditions or even
assimilated by the Han10. It should also be noted that the Tibetans in Tibet are
still numerically the majority people, although with better communication by air
and land (especially the new train service) and more economic development, there
are increasing Han migrants in Lhasa and other urban centers.
The most common definition of indigenous people notes the fact that they
have become ethnic minorities in nation-states, minorities not only numerically
but also economically and politically, that is, they are economically and politically
disadvantaged as a result of being incorporated into a state. As I have shown
above, in some countries, such as in China and Malaysia, it may be more accurate
to speak of indigenous minorities, rather than simply indigenous peoples, which
may imply that the majority population is not indigenous or as indigenous. The
emphasis on being disadvantaged is important, and so we can work from a definition which identifies indigenous peoples as “The disadvantaged descendants of
those peoples that inhabited a territory prior to the formation of a state” (Corntassel 2003: 89).
Sociologically the term “indigenous peoples” may be understood as “indigenous minorities” for reasons outlined in the discussion above. However, social
activists generally reject the term “minority”, given the inferior political status defined by the majority people and the state. “Indigenous peoples” is thus the term
which can be accepted by the peoples themselves. Thus indigenous peoples are
disadvantaged descendants of peoples that are indigenous to particular regions in
a country, who continue to identify themselves as separate ethnic categories from
the dominant populations. In many countries, these people are perceived by the
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governments and the dominant populations as “tribal”, or simply minorities. In
fact even in China, it is not uncommon to hear officials and Han individuals
referring to some minorities as tribal (buluo). Our definition excludes the “indigenous people” of Hong Kong as they are ethnically part of the Chinese majority.
From the above considerations we may conclude that it is acceptable to
use “indigenous people” as an appropriate label for indigenous minorities, and
support the usage of this term by the United Nations and other international
organizations. However, in dealing with states that find it difficult to use the
term “indigenous people” in their own languages, or states that already have an
established or accepted label which includes our understanding of indigenous
minorities, we need not insist on them adopting the exact translation of the
term “indigenous people”. The Republic of China already has a clear policy on
“minorities” which include all its citizens other than the majority Han people.
The term shaoshu minzu or “nationality minorities” includes trans-border peoples
who are citizens of China, such as the E Luo Si zu (Russians) and Jing zu (i.e.
Kinh or Vietnamese). Its policy on the minorities does not call for the distinction
between people who are really indigenous and peoples (such as the Russians and
Jing people) who have distinct civilizations outside the state of China. This should
be respected. There is a need for dialogue between the United Nations (and other
IGOs and NGOs) and China to reach an understanding that the term “indigenous people” can mean indigenous minorities or bendi shaoshu minzu, and in
calling for China to support a convention on indigenous people, the minorities in
China can be loosely recognized as “indigenous peoples”. There is no intention to
reclassify those who are indigenous and who are not. The spirit of the recognition
of “indigenous people” is to make sure that all states and international organizations respect the dignity of the people and that their plights are not neglected. In
actual implementation of economic aid, for instance, it is up to the international
organizations to determine which minorities, in the case of China, deserve more
assistance and monitoring of their plights. With this approach, it should be possible for all states including China to be convinced about the recognition and
adoption of the term “indigenous peoples”.
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this paper. I am of course responsible for the analysis and views expressed.
Under the communist system of administration, the government is not separated from the Communist Party. At each level of government administration, there is a party secretary. At the level
of provincial government, for example, the Party Secretary has equal if not more de facto power
than the Governor. Similarly at the county level, the county head cannot make major decision
without the consent of the party secretary. While the party secretary respects, for instance, the
provincial governor’s position and public image, if there is a contest of power, the party secretary
often has the final say.
For a comprehensive study of Tu Yao and their marginality, see Yuan (2004).
For a recent study of the genealogy of the label Yao, see Alberts (2006).
There are now a number of studies on the Yi, see Harrell (2001) and Wu Da (2004).
In the Taiwanese Government’s Report on the Study and Assessment of the Policy and Administration of the Hills, tuzhu is rendered as aborigines in English and vice-versa. See Li et. al.
(1983).
As mentioned, indigenousness is not an issue in China, and there is no need to single out the
Kinh (Vietnamese) and Russians as exceptions since before the modern state system, the border
was not an issue a far as the people’s homeland is concerned.
See Grunfeld (1996) and Kapstein (2006) for two convenient readings in English, which
have substantial academic description on Tibet and its relations to the central governments of
China.
During my visit to Tibet in May 2006, I learned from a Tibetan friend that despite knowing the
implications, Tibetan parents (especially the educated ones) still send their children to study in
cities outside Tibet because they want them to have good education. It is a decision made under
the dilemma of having to decide whether to keep the children in Tibet or to send them away to
study in better schools outside Tibet.
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Recognition “In Kind”:
Indonesian Indigenous
Peoples and State
Legislation

John Bamba1

Background – The Government’s Position
All this time, the Indonesian Government’s attitude toward the recognition
of the Indigenous Peoples’ rights has been ambiguous and inconsistent. The most
recent steps taken by the Indonesian government at the United Nations clearly
demonstrate this. In relation to the policy concerning the Draft Declaration of
the Indigenous Peoples’ Rights, the Indonesian government’s attitude at the Human Rights Commission level—of which Indonesia is a member—contradicts
the position taken at the General Assembly level. As a member of the Human
Rights Commission, Indonesia voted for the adoption of the draft while as the
member of the General Assembly, Indonesia opted to support other countries that
reject the inclusion of the draft as one of the agenda of the subsequent General
Assembly meeting. Later on, again, it however voted in favor of the adoption of
the amended Declaration by the General Assembly. This paper further highlights
this inconsistency and shows how this attitude has been reflected in various national laws and regulations in Indonesia.
In the colonial era, the social status of the people in Indonesia was divided
into 4 levels. On the first level were the Westerners, on the second level the local
aristocrats (kings and sultans), on the third level were other foreigners/non-natives
(Chinese, Arabs, Indian), and on the fourth level were the ordinary Indonesians,
including those we today call the indigenous peoples.
After Soekarno and Muhamad Hatta proclaimed Indonesia’s Independence
on 17th August 1945, the Indonesian people were according to the constitution
categorized into two main groups: the Indonesian citizens (WNI = Warga Negara
Indonesia) and the foreign citizens (WNA = Warga Negara Asing). The newly
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formed Indonesian state also recognized what it called “Special Territories”, which
consisted of the former local kingdoms and sultanates that joined the Republic
and the Capital City Jakarta. The local kingdoms and sultanates were thereby
allowed to maintain their existence in cultural terms, but not in political terms.
This, it is argued, is because the Republic is a Unitary State with a centralized government in Jakarta, leaving no room for local Kingdoms and Sultanates for selfgovernance. Two of the Special Territories still exist today: Aceh and Yogyakarta
(along with the region of Papua which Indonesia annexed after independence in
1963). Jakarta also retains a special status as the capital city of the nation.
In the ensuing implementation of the constitutional provisions, however,
both citizenship and territorial status received totally different treatment from
what was originally intended in the 1945 Constitution. With regards to citizenship, the ethnic minorities have been experiencing discriminatory policies by
the government. The Indonesian Chinese, for example, have long been treated
as foreigners (WNA) despite the fact that they have lived in Indonesia for many
generations. As a result, almost all Indonesian Chinese lost their citizenship rights
and had to apply for a certificate of citizenship from generation to generation.
Under the Soekarno Government (first President, 1945-1965) this situation
was not experienced by the Indonesian Chinese. Many Indonesian Chinese became high-ranking government officials, ran Chinese political organizations and
became Soekarno cabinet members. This was due to Soekarno’s close relationship
with the Chinese government. After the Indonesian Communist Party Coup in
October 1965, which later on resulted in Soekarno’s loss of his presidency, Soeharto (the new President, 1968-1998) applied tough policies on the Indonesian
Chinese which he accused of being supporters and followers of Communism.
They were barred from joining any political activities and had to stay away from
state affairs including those who had already received their certificates of citizenship (SBKRI = Surat Bukti Kewarganegaraan Republik Indonesia or Letter of Proof
as Republic of Indonesia’s citizen). Soeharto was an army general who in 1965
cracked down on what he believed was the Communist Party’s coup to topple the
legitimate government.2
During his government, Soeharto however backed some big Chinese conglomerates and granted special treatment for them in running their businesses.
Soeharto used the Chinese businessmen to accumulate financial resources for his
presidency, families and cronies. This partly explains why most of the successful Indonesian businessmen are Chinese. Now, after Soeharto was forced to step
down in May 1998 by what is known as the people’s Reformation Movement in
Indonesia, many of those Chinese conglomerates have had to face prosecution
on corruption cases as a result of the present government’s fight on corruption,
cronyism and nepotism (known as KKN = Korupsi, Kroni dan Nepotisme). On
the other hand, there have been some policy changes towards the Indonesian
Chinese by the present government. Confucianism, which is the major religion
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of the Chinese, has been officially recognized; Chinese cultural performance has
been encouraged and the policy on the certificate of citizenship (SBKRI) for the
Chinese has been canceled.
According to the Constitution, enacted on 18th of August 1945, one day
after independence, indigenous communities were included in those “Special
Territories” based on their “heredity rights”. It is stated in Article 18 of the 1945
Constitution:
The division of the territory of Indonesia into large and small regions
shall be prescribed by law in consideration of and with due regard to the
principles of deliberation in the government system and the hereditary
rights of special territories. (emphasis added)
What is really meant by this “heredity rights of special territories” was further
elaborated in the Elucidation of the 1945 Constitution that says:
In the territory of Indonesia there are approximately 250 self-governing
regions (zelfbesturende landschappen) and village communities (volksgemeenschappen), such as the “desa” (village) in Java and Bali, the “nagari”
in Minangkabau, the “dusun” and “marga” in Palembang and other
social-administrative units. These regional units have their own indigenous social systems and thus may be considered as special regions.
The Republic of Indonesia respects the status of the special regions and
any government regulation on these regions shall have due regard to
their hereditary rights.
However, there have been neither further regulations nor any concrete implementation following the recognition of these special territories by the state. Words
such as “indigenous social system” and “heredity rights” of the indigenous peoples
just vanished in the air at the meeting rooms of the founding fathers. Fifteen years
later, in 1960, this issue of indigenous communities’ rights was addressed briefly
in the Basic Agrarian Law. Being the first law that mentions indigenous peoples
in Indonesia, the Basic Agrarian Law has set the trend in the state’s interpretation
of indigenous peoples’ rights. Rather than giving more clarity and stronger commitment to the recognition of indigenous peoples’ rights, the law weakened their
position by defining special conditions for their recognition. As Article 3 reveals,
one of the basic tenets of the law is that indigenous peoples’ rights are rights
given by the state rather than owned by the indigenous peoples. Since the rights
are given, it is also up to the state to define, limit and put conditions on who is
entitled to these rights.
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Article 3 of the Basic Agrarian Law No.5/1960 states,
Taking into account the regulations on Article 1 and 2, the implementation of hak ulayat (customary rights) and other similar rights of masyarakat hukum adat (customary-law communities), as long as they are still
existing, should be such that they fit in with the national and State
interests, which are based on the nations’ unity and must not against
the Laws and other higher regulations. (translation and emphasis by the
author)
In the present, so-called “Reformation Era” in Indonesia, various new laws
and regulations have included indigenous peoples’ issues. However, the recognition of indigenous peoples in Indonesia is still ambiguous, problematic and thus
prone to manipulations. The present conception of the government on indigenous
peoples issues reflects the paradigm shift away from a strong and clear recognition
by the founding fathers to the manipulative, ambiguous and false recognition by
the present government. The conception is based on the following assumptions:
1. All native Indonesian are indigenous peoples
The most common argument found in Indonesia with regard to the concept
of indigenous peoples is that all (native) Indonesians are indigenous peoples. This
implies that the term is not relevant for Indonesia, and, consequently, that any
discussion on indigenous peoples’ rights and existence are not relevant either.
2. There are only “vulnerable groups” in Indonesia
Since all Indonesians are indigenous, the only distinction that can be made
is that between the majority and the marginalized and disadvantaged groups,
in Indonesia called “vulnerable groups” and “isolated communities”. Thus, the
Department of Social Affairs has extensive programs on what are officially called
the “alienated tribal communities” (masyarakat suku terasing). According to the
government’s conception, these communities must be freed from their alienation
and be integrated into the wider modern society.
3. “Right of” not “Right to”
The government argues that if the concept of indigenous peoples, as perceived
by the international community, is to be applied in Indonesia, and if special rights
are granted to indigenous peoples, there is a danger of separatism or even secession, which would threaten the unity if not the basic concept of the nation state.
Therefore, in order to address indigenous peoples’ issues, it is the right of selfdetermination which should be applied, and not the right to self-determination.
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Quoting Prof. Leo Gross from the Fletcher School of Law and Diplomacy, Dr.
Hasan Wirajuda, an Indonesian senior diplomat and the current Minister of Foreign Affairs states that the right of self-determination is understood as the internal
self-determination within the existing nation state, and not the right to form a
separate state which is implicit in the concept of the right to self-determination.
According to the government’s view as represented by Dr. Hasan Wirajuda, the
right to internal self-determination is sufficiently dealt with, for example, through
the regional autonomy policies or through general election. In Dr. Wirajuda’s own
words:
“The hope for [receiving] the right to self-determination, in one way or
another, has given a false hope to the ethnic groups (ethnic nations) as
well as developed “micro nationalism” that becomes a phenomena which
erodes nation-state conception with all its consequences.” (Wirajuda
1999: 125, translation by the author).

History of Concept and Terminologies
The Colonial Era
The indigenous peoples of Indonesia have a very long history, reaching back
long before the feudal, colonial and present government came to rule them. Their
ancestors were migrants from various parts in Asia belonging to the Austronesian
linguistic stock. In the course of the long history of the archipelago’s peoples, various kingdoms were established. Before Islam came to Indonesia, those kingdoms
followed Hinduism and Buddhism. The first Hindu kingdom was established in
Kalimantan in 400 AC under the name Kutai Kingdom with Kunduga as the first
king. The two most important and biggest kingdoms in Indonesia were Sriwijaya
in Sumatra and Madjapahit Kingdom in Java. As Islam came to Indonesia, most
of the local kingdoms were turned into Sultanates.
Following Christopher Columbus’ occupation in America, the world was
divided into two spheres by the Portuguese and Spanish in the infamous Treaty
of Tordesillas of 1494. The two colonial powers agreed to limit their colonial
conquest to the respective sphere they were entitled to. Indonesia thus fell under the sphere of Portuguese control, who arrived there in 1511. Centuries later,
Indonesia was colonized by the Netherlands (1799-1808), France (1808-1811),
England (1811-1816), the Netherlands again (1816-1942) and Japan (1942-1945).
The colonialists brought various local kingdoms and sultanates under their rule.
One of the regulations imposed by the Dutch, who occupied Indonesia the
longest, was known as the Domein Verklaring of 1870, which explicitly states
that all lands over which no ownership could be proven belonged to the colonial
state. This regulation was met with resistance and revolts by the Indonesians,

261

262

Recognition “In Kind”: Indonesian Indigenous Peoples and State Legislation

which forced the Dutch to apply the infamous divide-and-rule strategy (devide et
empera). This strategy had three main results:
1. Indonesia’s rule was based on two systems: direct and indirect rule (directe
bestuur gebied and indirecte bestuur gebeid). Java and Madura were under the
Dutch’s direct rule while other territories were ruled through the local kingdoms
or sultanates.
2. Serious studies on customary laws and ethnic communities were conducted
to map out the territories and cultural differences. Prof. C. van Vollenhoven and
Prof. Mr. B. ter Haar are the two most famous experts on adat istiadat (customs
and traditions) and hukum adat (customary laws) in Indonesia even up to the
present (Bahar, 2005). Based on their comprehensive studies, these two professors
concluded that there were nineteen customary-law territories (adatrechts kringen)
and they called the communities as Customary-Law Communities (adatrechts
gemeenschappen). This is what later on was referred to in Indonesian regulations as
masyarakat hukum adat, the legal most widely-used term for indigenous peoples,
as opposed to masyarakat adat currently used by Indonesia’s indigenous peoples
themselves. The term Masyarakat Hukum Adat (Customary-Law Communities)
is rejected by the indigenous peoples in Indonesia because it perceives and defines
indigenous peoples as related to the existing customary laws only and thus denies
other characteristics that are attached to indigenous peoples’ identity.
3. A comprehensive population census was carried out by the Dutch Colonial
government in 1930 to identify the size of the population, and the different ethnic
groups. Despite their contributions to the study of Adat Laws in Indonesia, which
is still apparent up to the present, the identification and mapping-out of indigenous communities by the Dutch was done in the sphere of the divide-and-rule
colonial strategy; which is to strengthen the segregation between the indigenous
peoples, the Moslem/Sultanates and the migrants.

The Soekarno Era
The three initiatives by the colonial administration outlined above are very
important for understanding the independent Indonesian government’s attitude
and policies on indigenous peoples. The Indonesian founding fathers were aware
that the recognition of Indonesian indigenous peoples was crucial for creating a
strong and legitimate state. It was important because, first, the indigenous peoples
had been living and managing the territories long before any feudal, colonial and
state ever existed. Secondly, those communities still existed and practiced their
culture, traditions and way of life. Thirdly, the new republic was established in
order to liberate the people from colonialism—as stated in the Preamble of the
1945 Constitution—not to bring them under a new form of colonialism.
Therefore, the recognition of the indigenous peoples was considered important and thus explicitly included in the constitution. As the term “indigenous
peoples” or “masyarakat adat” was not known or widely used in Indonesia at that
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time, the term masyarakat hukum adat or customary-law communities, used by
the Dutch, was adopted.
However, the government’s awareness of the importance of the recognition
of indigenous peoples’ as well as their political goodwill to protect their rights in
the constitution was not followed by proper action. The new-born Indonesia was
more occupied with the struggle to maintain independence and gain international
recognition. At the same time, the country was kept busy with various internal
conflicts and the search for suitable political identity and ideology. Therefore,
indigenous peoples’ issues have never received proper attention during the government of the first President, Soekarno.
As mentioned above, in 1960, the Basic Agrarian Law was enacted. This law
had in fact already been prepared in 1948. So many of the politicians who were
involved in the drafting of the 1945 Constitution were also involved in the process, or at least aware of the concepts used in the Agrarian Law. As shown earlier,
this law not only fails to properly protect the indigenous peoples, it is believed to
have created a new trend: “recognition based on conditions”.

The Soeharto Era
The concept and perception developed by the state apparatus and decisionmakers in Indonesia during the Soeharto era treat the rights of indigenous peoples
as a “gift” from the state, granted on conditions defined by the state. Thus, such
recognition can best be called a recognition “in-kind”. The recognition given
by the state cannot be used by the indigenous peoples to exercise their rights
because of the very conditions imposed on them, which contradict the fact that
these rights were pre-existing. The recognition is granted insomuch as it does not
sacrifice any state interests or “national development programs”. The questions
that arise are what are “state interests” and who defines them? Therefore, the
recognition becomes very weak, amounts to not more than lip-service and thus
becomes useless.
This recognition “in-kind” is obviously a false recognition. It is a manipulative recognition for the sake of diplomatic, political and legal purposes. By putting conditions before the recognition, the state allows itself to justify violation of
indigenous peoples’ rights committed by the state apparatus. On the other hand,
these conditionalities have denied the indigenous peoples’ “heredity and inalienable rights” based on the historical fact they predate the formation of the modern
nation state. This type of recognition has also violated fundamental principles on
which the Indonesian founding fathers based the 1945 Constitution.
The paradigmatic changes in the state’s concept of indigenous peoples in Indonesia have first and foremost been driven by its interest in the natural resources
that had long been managed by the indigenous peoples. Since the government
intensified the exploitation of the natural resources especially through mining,
logging and large-scale plantations, a number of laws and regulations had been
produced that deny indigenous peoples’ rights.
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Since 1967, when Soeharto’s Regime came to power, the government has
systematically and through manipulation of the law marginalized the indigenous
peoples. Ethnic and cultural identity had been suppressed under the SARA policy
(an Indonesian abbreviation for Ethnic, Religion, Race and Inter-Group), since
they were condemned as sensitive issues threatening national unity. Laws and
regulations were produced to give business sectors access to natural resources on
indigenous peoples’ territories.
By completely denying the indigenous peoples’ existence and rights and by
treating access to land and resource as a gift from the state, the Soeharto government treated indigenous peoples’ territories as Terra Nullius, the territories owned
by the state. The government adopted the Washington Consensus3 and granted
access to land and natural resources to both foreign and domestic investors. These
policies are clearly reflected in laws and investment contracts produced during the
Soeharto era since 1967 and continued up to the present. The most recent controversial Law on Capital Investment No. 25/2007, signed into law on 2nd May
2007 to replace laws on foreign and domestic investment (No. 1, 1967 and No.
6, 1968) clearly show this. This new law provides three lease rights to investors4
and permits 100%-owned foreign companies to exploit Indonesia’s resources, to
pay reduced levels of taxes, to use foreign staff and to transfer profits and capital
overseas.
Other most important laws and their key provisions impacting on indigenous
peoples’ rights are:
1. Law No. 11/1967 on Mining
Article 26: “Whenever a mining authorization license is obtained over a certain area or territory based on the prevailing law, those who have the rights over
the land are obliged to permit the works of the mining license holder on the said
land.”
2. Law No. 14/1970 on Basic Power of Judiciary
The law makes no mentioning about customary laws or customary courts and
thus rejects the authority and power of customary laws in dispute settlement.
3. Law No. 5 on Village Government
This law homogenizes village government systems all over Indonesia and thus
destroys diverse local and indigenous systems and institutions.

The reformation era
Two characteristics reflect the government’s concept of indigenous peoples in
the present reformation era. The first is the use of ambiguous terms in the legislation. Two terms are used: Masyarakat Hukum Adat or Customary-law Communities and Masyarakat Tradisional or Traditional Communities. The first term was
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derived from the term Adatrechts Gemeenschappen coined by the Dutch Colonial
Government, while the second term was created from the interpretation that the
indigenous peoples are the communities who are not living in modern life yet
rooted from the concept of Alienated Tribal Communities. This probably has its
roots in the concept of Alienated Tribal Communities used by the Department of
Social Affairs during the Soeharto era.
The two terms are most likely used for the following reasons:
1. Both terms, if translated into English, are literally and by definition
different from “indigenous peoples” used in international human
rights instruments. This will facilitate the government’s intention
to escape from international legal obligations related to indigenous
peoples.
2. The term “customary-law communities” could serve as the basis for the
argument that it is the “customary law” that really matters. If certain
communities do not have any customary laws anymore, even if their
loss was caused by the government’s own policies and regulations, they
cannot claim to be indigenous. The Agrarian Minister Regulation No.
5/1999 clearly demonstrates this. In this regulation, any community
who claims for themselves to be indigenous must meet three criteria:
(1) that they have customary institution that are still in operation; (2)
that they still have and implement customary laws; and (3) that they
still have their customary territories.
3. The term “traditional communities” strengthens the government’s
argument that all native Indonesians are indigenous and that it is
thus irrelevant to make special regulations on indigenous peoples.
On the other hand, the term “traditional” gives the impression that
it is the communities themselves who are resistant to changes, so the
government’s main program is .4social engineering to modernize their
lifestyles.
The second characteristic is the use of conditions for the recognition of communities as indigenous, mostly to protect the government’s interests in indigenous
peoples’ territories with all their natural resources. There are four main conditions
imposed in various legislations, namely:
1. that they still exist
2. that they are in accordance with the development of societies, times
and civilizations
3. that they are in accordance with the principles of the Unitary State of
the Republic of Indonesia
4. that they shall be regulated by law
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The rather vague concept of “development of societies” seems to mean something like the progress in the people’s livelihood (“societal development” is the
term used in the new Constitution). “Development of time” is even more vague,
and most probably means something like “modernization”. For example, government officials might say to an indigenous community “it’s not the time anymore
for you to maintain that tradition” (which amounts to saying: these traditions are
“backward”).
The Table below presents an overview of the terms used and the conditions
imposed by various laws and regulations related to “indigenous peoples” in Indonesia. A compilation of the relevant articles of these laws is given in the Annex.
No

Laws (legislation)

Article

Terminology

Conditionalities

1

Amendments of 1945
Constitution

Article
18B (2)

Traditional
communities

2

Law No 24/2003 on
Constitutional Court

Article
51 (b)

Union of customary-law
community

1. remain in
existence
2. are in accordance with the
societal development
3. and the
principles of the
Unitary State of
the Republic of
Indonesia
4. shall be
regulated by law

3

Amendments of 1945
Constitution

Article
28I (3)

Traditional
communities

5. in accordance
with the development of times
and civilizations

4

MPR Decree No.
XVII/MPR/1998 on
Human Rights

Article
41

Traditional
community

6. in accordance
with the development of times

5

Law No. 39/1999 on
Human Rights

Article
6 (1) &
(2)

Customarylaw community

7. in accordance
with the development of times

6

MPR Decree No
IX/MPR/2001 on
Agrarian Reform
and Management of
Natural Resources

Article
5 (j)

Customarylaw community
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By deliberately formulating conditions rather vaguely, the Indonesian state
is not only taking away with one hand what the other has given, it reserves for
itself the right to decide on behalf of indigenous peoples what is good for them
and what is not, what can be considered “in accordance with time” and what
cannot. What is actually meant here is that the state decides what is considered
“developed”, “modern” or “civilized”, and in doing this, the Indonesian state joins
all those past and present colonialist powers who have used the obligation of fulfilling a “civilizing mission” to legitimize exploitation and oppression of peoples
with different cultures and histories than their own.
The concept of the “civilizing mission” (mission civilisatrice) was coined by
the French and formed the basis of their approach to colonial rule in its colonies
in Northern and Western Africa as well as Indochina in the 19th and 20th century. The French saw it as their duty to “civilize” – which means: to Westernize
– peoples they considered “backward”. And so did the British. Like the French,
they tried to justify imperialist expansion with their self-appointed mission of
spreading “civilization” – and in the process enrich themselves. The British imperial poet Rudyard Kipling in a famous poem of 1899 has called it “the White
Man’s Burden”.
Many post-colonial governments, and among them Indonesia, continue with
such an ethnocentric and oftentimes outright racist policies by which they legitimize dispossession, oppression and forced assimilation of indigenous peoples. The
difference is merely that white colonizers are replaced by a native ruling elite, and
that the “civilization” promoted by the state is usually a hybrid of the culture of
the politically dominant group and modernist and developmentalist ideologies.

Current Efforts and Future Prospects
A clear and unconditional recognition of indigenous peoples in Indonesia
will depend very much on a change of the paradigm which still sees indigenous
peoples and their rights as potential problems for the state’s interests. Politically,
under the government’s present paradigm indigenous peoples’ demands for special rights are seen as a threat to the unitary state, and it is believed that treating indigenous peoples as politically distinct from other sectors in society will
provoke separation and “erode the nation-state conception” (Wirajuda 1999, 125)
Economically, indigenous peoples’ existence in their territories are considered
as a main obstacle to development and investments, and that granting special
rights to indigenous peoples in natural resources management would limit the
government’s access to these resources and prevent foreign investment in the respective sectors . It is also believed that granting indigenous peoples their special
political and economic rights will cause jealousy on the part of other members
of the society and result in discrimination and injustice. Socially and culturally,
indigenous peoples’ way of life is seen as a symbol of underdevelopment, backwardness and the obstacles to modernization. Therefore, their culture should be
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“filtered” (i.e. only those traits should be maintained that are not against the laws
and modernization), enhanced and modernized so that they do not leave a scar in
the face of the country. Ecologically, indigenous peoples customs and traditions
in natural resources management are accused of being destructive, unsustainable
and the causes of man-made natural disasters such as forest fires, deforestations
and soil degradation. It is perceived that the practices are highly unproductive so
they must be replaced by big plantations, mining and other industries.
The struggle for the state’s recognition and protection of indigenous peoples’
rights has been going on both at local, national and international level. At local
level, the indigenous peoples have organized themselves almost all over Indonesia.
The first national congress of Indonesian indigenous peoples took place in 1999
and gave birth to AMAN (Aliansi Masyarakat Adat Nusantara = Alliance of the
Indigenous Peoples of the Archipelago), a nation-wide network of indigenous
peoples’ organizations. The members of AMAN are hundreds of indigenous communities from all over Indonesian archipelago. They formed a national secretariat
to do coordination for their struggle in obtaining better protection of their rights
as well as building networks and collaborations with their regional and international indigenous brothers and sisters.
As far as the terms used by the state are concerned, AMAN has rejected them
and uses the term “Masyarakat Adat”, literally translated as “Adat Communities”.
Adat has a wider, deeper and more holistic meaning, emphasizing the characteristics that make indigenous peoples in Indonesia different from the mainstream
society. Customary-law is only one practice of Adat, and due to various external
pressures some indigenous peoples might not been able to practice it anymore.
Therefore the term Masyarakat Hukum Adat (Customary-Law Communities)
used by the government reduces the real identity of indigenous peoples on one
hand and could be used to deny the existence of the indigenous peoples on the
other due to the lack of customary-law practices within those particular communities. Indigenous peoples’ identity is determined by the Adat—not only Hukum
Adat (customary-laws). Adat is the overall beliefs, systems, practices, worldview,
values and norms of the indigenous peoples governing their life from generation to generation. Adat makes indigenous peoples practice their own beliefs or
religion; they have their own system of natural resource management; they have
special attachment (sovereignty) to the territories where they have been living for
generations, they have their own economic, social, cultural and spiritual value
system and most of them experience some sort of oppression and marginalization
from outside. AMAN defines indigenous communities as:
“A group of people who have lived on their ancestral land for generations,
have sovereignty over the land and natural wealth in their customary
bounded territory, where adat law and institutions arrange the social life
of the community, and carry out the social-political and economic lives
of the community.” (Brochure of AMAN)
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Based on the above definition, there are now 777 indigenous communities
that joined AMAN and another 366 communities have applied. The estimated
total number of people represented by those 777 communities are about 8 million. Most of these communities are represented by 23 indigenous peoples’ organizations which formed local AMAN branches. The vision of AMAN is: “The
realisation of an indigenous life which is sovereign, just, prosperous, valuable and
democratic”.
Since the past three years, serious efforts have been undertaken by the National Commission on Human Rights (Komnas HAM) to clarify the concept of
indigenous peoples. Among others, Komnas HAM together with the Constitutional Court and the Department of Internal Affairs organized the national workshop on “Inventory and Protection of Customary-Law Communities” on 14-15
June 2005. The workshop, which was attended by participants representing various stakeholders including governmental and non-governmental organizations,
academics and representatives of the United Nations Development Programme
(UNDP). The workshop was able to identify problems with state legislations
and policies on indigenous peoples at the conceptual and implementation level.
Among others, the workshop came up with the following recommendations:
1. Amendments must be done to the 1945 Constitution (Article 18B
(2)), Basic Agrarian Law No. 5/1960 (Article 3), Law on Forestry No.
41/1999 (Article 1 (f) and Article 5 (1)), Law on Constitutional Court
No. 24/2003 (Article 51 (1.b.)), which place conditions on the recognition of indigenous peoples.
2. Support the government’s plan to draft a law on Indigenous Peoples
as part of the National Program on Legislation for the Period 20042009.
3. That the Indonesian government ratifies the ILO Convention no.
169/1999 concerning Indigenous and Tribal Peoples in Independent
Countries.
4. That Komnas HAM acts as the center for coordination/communication for various initiatives towards a better recognition of indigenous
peoples
Apart from the various efforts above, it is also important to note that from a
legal perspective, Law No. 32/2004 could also be used to strengthen the position
of indigenous peoples. This is the law that replaces Law No. 5/1979 on Village
Government which has been identified as one of the regulations that had caused
serious destructions among indigenous peoples through its regulation on homogenization of village government systems.
Article 216, Law No. 32/2004 obliges local governments in Indonesia to
recognize and respect the heredity rights and village’s adat istiadat (customs and
traditions) without imposing any conditions. Article 216 states:
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1. Further regulation on village shall be decided in Local Regulation by
holding to Government Regulation
2. Local Regulation, as meant by verse (1), has the obligation to recognize and respect heredity rights and village’s adat istiadat (customs
and traditions)
After all, the conditions of the indigenous peoples in Indonesia now and in
the future depend very much on the struggle of the indigenous peoples themselves
to strengthen the pressure on the government and the decision-makers so that
there is more goodwill to accept the existence of indigenous peoples in Indonesia
which is undeniable and has become part of the historical reality. Unfortunately,
the struggle seems more and more challenging as the interests of the government and investors to take over the control on the natural resources in indigenous
peoples’ territories is increasing.
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Annex
Compilation of relevant articles in current Indonesian legislations
recognizing “customary-law communitie”s or “traditional
communities”.
All of these articles clearly show the conditionality imposed on the recognition of “customary-law communitie”s or “traditional communities” (emphasis is
added).
Amendments of the 1945 Constitution5:
Article 18B (1): The State recognizes and respects units of regional authorities that are special and distinct, which shall be regulated by law.
(2) The State recognizes and respects traditional communities along with
their traditional customary rights as long as these remain in existence and
are in accordance with the societal development and the principles of the
Unitary State of the Republic of Indonesia, and shall be regulated by law.
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Article 28I (3): The cultural identities and rights of traditional communities shall be respected in accordance with the development of times
and civilizations.
Law No. 41/1999 on Forestry:
Article 1 (6): “Customary forests are state forests located in the territory
of customary-law communities.”
Law No 24/2003 on Constitutional Court:
Article 51.b.: [Judicial Review can be filed by] the union of customarylaw communities as long as they are still in existence and in accordance
with the development of societies and the principle of the Unitary State of
the Republic of Indonesia which shall be regulated by law.
Majelis Permusyawaratan Rakyat [MPR]6 f Decree No. XVII/MPR/1998 on
Human Rights:
Article 41: The Identity of traditional communities, including the customary land rights are protected, in accordance with the development of
times.
Law No. 39/1999 on Human Rights:
Article 6 (1): In upholding the human rights, differences and needs in
customary-law communities must be paid attention to and protected by
the law, society and government. (2) the Identity of customary-law communities, including customary land rights are protected in accordance
with the development of times. (MPR Decree No IX/MPR/2001 on
Agrarian Reform and Management of Natural Resources)
Article 5: Agrarian reform and natural resources management must be
implemented based on the principles of: (j). recognizing and respecting
the rights of customary-law communities and the diversity of the nation’s
cultures on agrarian and natural resources.

Notes
1

2

John Bamba, a Dayak from West-Kalimantan, is director of the Institut Dayakologi, a community-based organization of the Dayak, based in Pontianak, West-Kalimantan.
These events are still controversially and hotly debated up to now, especially on who were the
men behind the gun in that failed coup attempt. Soeharto directly pointed his finger at President
Soekarno, officially replaced him from his presidency in 1968 and put him in house arrest until
his dead in 1972. What Soeharto did was difficult to accept by the majority of Indonesians since
it is considered strange that Soekarno as a president wanted to topple his own government, as
accused by Soeharto. Soeharto then moved the military and some religious groups in Indonesia
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3

4

5

6

to wipe out the communists and killed an estimated 500,000 to 3,000,000 people who were
members of Indonesian Communist Party or accused of being so. Some analysts believe this is
one of the biggest genocide of the 20th century that qualifies Soeharto to be brought to the
International Court of justice.
A set of ten economic policy prescriptions considered as a “standard” reform package by Washington-based institutions such as the International Monetary Fund, World Bank and U.S.
Treasury Department.. Also known as Neo-Liberalism, these policies expand the role of market
on one hand and limit the role of the state on the other. The policies open up less developed
countries to investments from large multinational corporations and their wealthy owners in
advanced First World economies. (see: http://en.wikipedia.org/wiki/Washington_Consensus)
1. Right of cultivation/exploitation (HGU = Hak Guna Usaha): allows companies to invest in
the agricultural and fisheries sector, such as plantation developers. Under the previous laws, the
lease was only up to 35 years and could only be extended for maximum of a further 25 years.
Under the new law, the HGU lease is for an initial 60 years, extendable for a further 35 years.
Right to use (and construct) buildings (HGB = Hak Guna Bangunan): the investors’ right to
build agricultural processing plants, pulp mills, ore processing facilities etc. Previously, these
leases were for a maximum of 50 years, but under the new law the initial period is 50 years, with
the option to extend for another 30 years. Right of use of land (Hak Pakai): under the new law,
investors could use a land for a maximum period of 70 years.. Previously the length of the lease
was determined by local administrations. Source: http://dte.gn.apc.org/73fdi.htm
The 1945 Constitution of the Republic of Indonesia was first amended in 1999, second amendment was done in 2000, third amendment in 2001 and fourth amendment in 2002.
The Majelis Permusyawaratan Rakyat (People’s Deliberation Assembly) is the highest decisionmaking body of the state in Indonesia.
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Resolving the Asian
Controversy:
Identification of Indigenous
Peoples in the Philippines

Christian Erni1

My dear friend, be welcome here!
Where, perchance, did you come from?
From the seashore ebbing low?
From the bubbling water springs?
If from the water source up,
let us talk a moment here,
in a happy, friendly way.
Even whoever you are,
we like to be at your side.2

The Philippines one of the three countries in Asia that officially use the term
“indigenous peoples”.3 Two decades of activism and lobbying by civil society
organizations in the Philippines were behind the official adoption of the concept
of indigenous peoples, and with it the passing of a comprehensive law on the protection of the rights of these peoples. The indigenous peoples’ organizations and
support groups who were most active in this and insisted on the use of the term
were undoubtedly informed by the international discourse on the rights of indigenous peoples. And they, as much as the Philippine government, must have been
aware of the controversy of the concept in Asia and the generally negative attitude
demonstrated by other Asian governments.4 Yet, the Philippine government did
not follow the common trend of merely referring to the concept’s mono-dimensional, though admittedly original, meaning of “indigenous” as being “born to,
originating from a place”5, and thus ignoring the past two decades of discussions
and practice that has shaped the concept and given it a broader, more specific and
more political meaning. The definition included in the Indigenous Peoples Rights
Act of 19976 explicitly recognizes the particular developments that are the roots
of the current predicament of the part of the Filipino population thus – and in
line with international practice –considered to represent the country’s indigenous
peoples.
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This article attempts to trace these historical developments that have lead
to the differentiation of the Philippine population into a majority of, though
ethnically diverse and equally “native”, mainstream Filipinos, and an ethnically
even more diverse minority which was formerly referred to as “tribal people” and
today represents the indigenous peoples of the Philippines. The article will outline
changes in terminologies used for these peoples over the past decades, and the
identification of those ethnic groups considered to belong to this category. The
article continues by showing that in spite of striking differences, particularly with
respect to colonial history, the socio-political differentiation in the Philippines
conforms to a pattern prevalent throughout the Southeast Asian region. It concludes with a brief discussion of the semantic evolution of the term “indigenous
peoples” in international documents related to the rights of indigenous peoples
and argues that it is because of this change in meaning that the term indigenous
peoples is as appropriate for the Asian context as elsewhere in the world. The case
of the Philippines proves that is practically applicable.

Pre-colonial Complexities
When in March 1521 Spanish explorer Magellan set foot on Limasawa island
in the Western Visayas, the archipelago that later came to be named “Philippinas”
was inhabited by an extremely heterogeneous and highly fragmented population.
A number of large and interregionally powerful polities, like Manila, Cebu, or the
Islamic sultanates of Sulu and Maguindanao, had evolved as a result of the rapidly expanding maritime luxury-goods trade in the 15th and 16th century (Junker
2000: 5, 17, 232f) and hundreds of smaller-scale chiefdoms engaged in trade were
found in the coastal plains of most of the larger islands of the archipelago (ibid.:
233). The mountainous, often rugged interior was populated by ethnically highly
diverse and politically autonomous peoples “ranging from small bands of huntergatherers to tribally organized swidden cultivators and emergent ranked societies
practicing intensive agriculture” (ibid.: 221).
Like elsewhere in insular Southeast Asia, the highly fragmented geography
and diverse landscape resulted in the ecological specialization of different ethnic
groups linked to each other through trade and – among coastal and riverine chiefdoms – political alliances. While the coastal and lowland trading societies were
engaged in intensive farming and were able to produce agricultural surplus and
other goods for the local, inter-island trade, they were dependent on regular supply of those products sought after by the Chinese and other traders from further
overseas: forest products like lacquer, beeswax, animal hides, or hardwood from
the shifting cultivation communities or hunters-and-gatherers in the interior, as
well as pearls, sea cucumbers and birds’ nests from economically-specialized fishing and pearl-diver communities (ibid. 239 ff).
In the larger chiefdoms that were intensively engaged in regional trade, social
stratification emerged, with a chiefly aristocratic upper class, a commoner class
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and at the bottom a class of dependents, comprised mostly of war captives and
slaves. The politically and economically most powerful chiefdoms were those of
the Islamized regions in the South, in the Sulu archipelago and western Mindanao. Manila itself was the northernmost outpost of Islam in the Philippines. Its
ruler, Raja Soliman, was the son-in-law of the Sultan of Brunei, and his subject.
While the emergence of hierarchical societies and the proliferation of maritime
trade predated the arrival of Islam, the particular model of social organization
that came along it – that of a stratified state society – had a considerable impact
on the trajectory of political developments in the areas under its influence.
The first and throughout its existence most powerful Sultanate of the Philippines was founded around 1450 on Jolo in the Sulu group of islands – 70 years
before the first Spaniards arrived in the archipelago. Islam quickly expanded into
western Mindanao, and would probably have spread throughout the Philippines
if its expansion was not halted by the Spanish in the 16th century.7
Except for the coastal chiefdoms, and some interior trading chiefdoms in
Mindanao, by far most of the people of the archipelago lived in small, autonomous
local groups, whose headmen – if they had any at all – had very limited power.
The expanding maritime trade in the 15th and 16th century led to a proliferation of the number of Philippine chiefdoms and a strengthening of the power of
their elites, but they still remained only weakly centralized and basically retained
their segmentary structure (Junker 2000: 59f). These chiefdoms were based on
a network of continuously shifting alliances, which were maintained above all
through large-scale gift exchanges of luxury goods obtained through foreign
trade. The ability of the chiefs to produce or get hold of the products needed for
acquiring these luxury goods in trade was therefore of crucial importance for the
political economy of these polities.
Extracting tribute from subjected populations was one of the sources of the
wealth needed to sustain chiefly households. Another was slave labour. At the
time of European contact slave raiding was common throughout the Philippines
(Gibson 1990, Junker 2000: 339 ff), and from the 16th to the 19th century some
chiefdoms and sultanates in the South like Sulu, Maguindanao, and Maranao
specialized in large-scale slave raiding and trading which affected much of insular
Southeast Asia (Junker 2000: 342).
The challenge for the coastal chiefs and sultans was to ensure regular access
to essential trade goods from the uplands in order to be able to engage in maritime
trade. Due to the remoteness of these areas and the mobility of its people, direct
subjugation and economic control was not a viable option. “Instead, lowland
polities and adjacent upland tribal peoples generally formed extensive interactive
networks that were often loosely integrated through political and social as well as
economic ties” (ibid.: 221).
At the same time, however, the populations of the interior of the larger islands and the remoter corners of the archipelago, mostly being egalitarian and
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politically weakly-integrated societies with inferior military capacities, were also
the main source of slaves for coastal peoples engaged in raiding and slave trading
(Gibson 1990: 129).
The relationship between the coastal centres of power and peoples of the
hinterlands were thus complex and shifting. In some cases, they were rather symbiotic as a result of mutual dependence on trade (Junker 2000: 221), although
probably not always balanced, and not always voluntary either (Gibson 1990). In
other cases, relations were outright antagonistic, as slave raiding polities regularly
preyed on settlements in the interior.

The Magic of Colonial Alchemy
A quantum leap in the relationship between lowland coastal and highland
or interior communities however occurred as a result of Spanish colonization.
Although Magellan had made his first – for him ultimately fatal – step on Philippine soil already in 1521, it took another 44 years until Miguel Lopez de Legazpi
managed to get a first foothold from where Spanish rule could be established over
the ensuing centuries.
The strong Muslim Sultanates of Mindanao and the Sulu Archipelago as well
as the dominant influence of Brunei in the Manila region were a major challenge
to the Spanish.8 Only 30 years had passed since they had managed to drive the
“Moros” off the Iberian Peninsula when Magellan, on the other side of the globe,
encountered communities professing the same faith which to the Spanish had
become the epitome of all evil.
In the beginning the Spanish were quite successful. The “Moros” were driven
off Mindoro island, and in 1571 Manila was captured. It was only now that the
colonization of the Philippines really began. But the Spanish neither managed
to subdue the Sultanate of Brunei nor did they ever conquer the Sultanates in
the South. They thus failed in their ultimate goal of establishing control over the
trade with the Spice Islands further southwest. What was worse, the Muslims
did not leave them alone either. During much of the Spanish colonial era in the
Philippines, the Spanish with their troops recruited among the conquered population were engaged in a low-intensity warfare with the Muslim sultanates whose
elite was not willing to simply step aside. Mindoro island, right at the doorsteps of
Manila, became one of the main battle grounds for the two competing powers.
To the Spanish, the Philippines was never a lucrative colony. It became important only as an entrepôt for the China trade. Mexican silver brought in from
its colony across the Pacific was traded for Chinese silk, and this galleon trade
between Mexico, Manila and China soon formed the economic bedrock of Spanish colonial rule over the Philippines. The colony was actually administered by the
Viceroy of Mexico, and Spanish presence was concentrated in Manila. Only a few
of the smaller towns had Spanish civil administrators. It was the various catholic
monastic orders that emerged as the main agents of Spanish colonization. To
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provide them with better access to the “blessings of Christianity”, but above all to
bring them under military and eventually administrative control, the monks tried
to concentrate the often scattered population in nucleated settlements (“reducciónes”) grouped around newly set-up churches.
In collaboration with the native Filipino elites, the clerics managed to establish a tribute system similar to the one applied in their Latin American colonies,
and within only a few generations fundamentally remolded the local social systems. What emerged was a class of native favourites who, during the second half
of Spanish rule, developed into a class of powerful landlords, a process that laid
the foundations for an oligarchic political-economic order that has not changed
much since.
Unlike in Latin America, there was no attempt to establish Spanish settler
colonies, and the mestizo population never became numerically strong. But in
spite of the small number of Spanish colonizers – there were never more than
2000 present in the Philippines at any given time (Geiger 1994: 302) –, their cultural influence was more determining than in any other Southeast Asian country
brought under colonial rule. Catholicism and Spanish manners were quickly and
firmly established among the subdued populations.
The conquest, however, remained incomplete. Other than in the coastal areas
and lowlands, the Spanish never managed to fully subjugate the people in the
uplands and impose on them tribute, corvée, and their culture and religion. The
small number of Spanish conquistadores may partially explain why this was so.
Other decisive factors included the inaccessibility of the hinterlands, the fierce
resistance of some tribal groups, especially in the Cordillera of Northern Luzon,
and the elusiveness of other groups that inhabit the mountainous interiors – much
the same factors that had earlier prevented the emerging chiefdoms from extending their control over these peoples.
After the US took over as colonial power in the Philippines in 1898 as a
consequence of the Spanish-American war, probably well over half of the territory
of the former Spanish colony remained unconquered. Of the estimated 8 million
population, about 7 million were brought under colonial control by the Spanish
(Rodil 1993: 11). The remaining one million people were the Moros of the South
and the inhabitants of the vast mountainous and forested interior. It was not until
the Americans embarked on a protracted campaign of “pacification” and conquest
that they finally managed to subdue the wayward tribes in the Cordillera or the
“Moros” in the South.
Characteristic for the Spanish colonial era was a continuous flow of “refugee”
populations from the plains to the uplands who sought to avoid corvée labor,
tribute and forced resettlement. In many places, this led to a visible reduction of
population in areas under Spanish control, and a corresponding increase in the
hinterlands. Writes James Scott (2000: 16f, in this volume p. 171f):
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“In the Spanish Philippines, the flight to the hills from Christianization and labor-bondage mimicked and overlapped a still older pattern of
flight from the Malay slaving raids that plagued the coasts. The Christian
faith and baptism were inseparable from settled life in villages and labor
bondage, and the flight from one was flight from the other. Keesing, in
his pioneering ethnohistory of Northern Luzon, concludes that the hills
were only lightly populated when the Spanish arrived and that they were
peoples by a flight from lower elevations and from the Spanish civilizational project. Living in the hills was a political and cultural choice.”
Aside from the avoidance of forced labour and taxation, Scott identified
two other reasons for this phenomenon of evasive populations in the hinterlands,
which has been so common throughout Southeast Asia. One are epidemics and
famines, occurrences that were more frequent in the plains than in the hills (ibid.:
14, in this volume p. 170). The other is the rejection of lowland civilization:
“To this point, political economy and epidemiology would seem to
explain the ‘reflux’ of population to the hills. If it were entirely so, the
hill population might more closely resemble the valley populations except for their elevation and the shifting cultivation that such elevations
required. But they don’t. The hill peoples are different: they tend to be
animists who do not follow the ‘great tradition’ religions of the lowland
peoples; they produce a surplus, but do not use it to support kings and
monks. What is missing from the story thus far is the cultural refusal
of civilizational projects in the valleys that characterizes hill populations
(ibid.: 15, in this volume p. 170f)9.”
The radical transformation of lowland societies as they were brought under
Spanish colonial control had a drastic impact on the relationship between hill and
lowland peoples. It established and entrenched a powerful cognitive boundary that
separated those considered “civilized” – called indios – and the “heathens”, called
infieles, or, if they were Muslim, moros. This conceptual division was internalized
by the Christianized lowland people, who henceforth treated the highlanders
with contempt and as culturally inferior. “Minorities” and “majorities” had thus
been created where none had existed before. As William Henry Scott (1985:41)
writes:
“Thus by the magic of colonial alchemy, those who changed most became
today’s Filipinos while those who changed least were actually denied this
designation [ ].”
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Terminologies, Lists and Figures
In the terminology of the ensuing US-American colonial administration,
the people who remained uncolonized in the uplands figured as „non-Christian
tribes“, sometimes “wild peoples” as opposed to the “civilized peoples” of the
lowlands and coastal areas. As the US government map of 1905 reprinted below
shows,10 the Moro were included in the category of “wild peoples” (left column,
9th from the top).
After independence in 1946, a range of official designations were used over the
years: “Non-Christian Filipinos”, “National Cultural Communities”, “National
Minorities”, “Tribal Filipinos”, “Cultural Communities” and, after the passing of
the Indigenous Peoples Rights Act (IPRA) in 1997, “Indigenous Cultural Communities/Indigenous Peoples”.
The IPRA, the most recent legislation on indigenous peoples that gained
considerable international recognition, defines “indigenous cultural communities/indigenous peoples” as follows:
“h) Indigenous Cultural Communities/Indigenous Peoples - refer to a
group of people or homogenous societies identified by self-ascription
and ascription by others, who have continuously lived as organized
community on communally bounded and defined territory, and who
have, under claims of ownership since time immemorial, occupied, possessed and utilized such territories, sharing common bonds of language,
customs, traditions and other distinctive cultural traits, or who have,
through resistance to political, social and cultural inroads of colonization, non-indigenous religions and cultures, became historically differentiated from the majority of Filipinos. ICCs/IPs shall likewise include
peoples who are regarded as indigenous on account of their descent from
the populations which inhabited the country, at the time of conquest or
colonization, or at the time of inroads of non-indigenous religions and
cultures, or the establishment of present state boundaries, who retain
some or all of their own social, economic, cultural and political institutions, but who may have been displaced from their traditional domains
or who may have resettled outside their ancestral domains;” (Republic of
the Philippines 1997: IPRA, chapter II, sec. 3 h )
It is important to note that the IPRA emphasizes the differentiation of the
Filipino population into a majority on the one hand, and the indigenous peoples on
the other as a result of the latter’s resistance to colonization and “non-indigenous
religions and cultures”. Thus, IPRA’s definition of indigenous peoples is not using
the term “indigenous” in its original and narrow sense (i.e. “born in/originating
from a certain place”; Daes op.cit.) but follows a broader, relational understanding of the term. Such a relational understanding “focuses on the fundamental
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issues of power and dispossession that those calling themselves indigenous are
concerned to address, and on the enduring social, economic and religious practices that constitute their relationships with land, resources and other peoples”
(Kenrick and Lewis 2004:9). The definition given in IPRA does refer to a process
of past and ongoing colonization, and thus implicitly to unequal power relations,
dominance and marginalization of one group by another.
According to estimates of the National Commission on Indigenous Peoples
(NCIP), more than 12 million of the Philippines’ total population of 76 million
(census of 2000) are considered indigenous (http://www.ncip.gov.ph/resources/
ethno.php). Roughly 60% of them live in the southern island of Mindanao, a
third on the main island of Luzon, and the rest scattered over the central islands
of the archipelago. Only guesses exist for the total number of indigenous ethnic
groups with estimates ranging from 70 to over 100. The NCIP website presents
a list of 91 entries (http://www.ncip.gov.ph/resources/ethno_alphabet.php). This
list includes a few Islamized groups in the present Autonomous Region of Muslim Mindanao (ARMM), like Badjao, Jama Mapun, Kalagan, Kalibugan, Sama,
Samal, Sangil, and Yakan, but not the main groups, such as the Maranao, Maguindanao, or Tausug, who since Spanish colonial times have been categorized
as Moros.11

Government Policies and the Status of the Moro
As we have seen earlier, the Islamized peoples in the South, who themselves
eventually adopted the generic, originally rather derogatory term “Moro” applied
to them, have been included by the Spanish colonizers in the overall category of
“wild” or “uncivilized” peoples in contrast to those who received the blessings of
Spanish Christian “civilization”. This conceptual dichotomy – and the conceptual
lumping together of the Islamized groups with the “non-Christian tribes” – was
continued with by the US American colonial administration. In 1901, only three
years after the US took control, the Bureau of Non-Christian Tribes (BNCT)
was created. It was tasked with conducting general anthropological studies in the
Philippines, analyzing the situation of the “pagan” and Moslem populations, and
making policy recommendations to the government on how to promote civilization and material well-being among them (Schult 1990:133).12
In 1936, the Bureau of Non-Christian Tribes was dissolved. While upholding
an assimilationist policy, the integration of the nation was to be achieved without
dichotomizing the population into Christians and non-Christians, and according
to then-President Quezon the “(…) so-called non-Christian problem has been
reduced to one of solidification and development” (Lao 1992:166, cit. in Wenk
2007:54). Only in 1957, after the Philippines had become independent, a new
body was created tasked with taking care of national minorities: the Commission
on National Integration (CNI). It pursued “a policy of appeasement by providing
scholarships, loans and medical and legal services” (Lopez 1986:96), serving the
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government’s continuing assimilationist and developmentalist agenda as well as
the interest of private corporations in accessing natural resources in areas inhabited by the “national cultural minorities”, as they were called those days.
The CNI’s successor, the Presidential Assistant on National Minorities
(PANAMIN), created in 1968, gained the reputation of being particularly effective in helping outsiders to seize its constituencies’ land and resources. To serve
the avarice of politicians and the business establishment and to assist the government in its fight against the communist New People’s Army (NPA), PANAMIN
resumed a resettlement and reservation policy similar to that practiced by the
American colonial government. PANAMIN was however not in charge of the
Moros. For that, President Marcos had created the Southern Philippine Development Authority (SPDA) in 1978. 13 In the early 1970s, the Moro National
Liberation Front (MNLF) had taken up arms against the Philippine state to fight
for independence. The creation of the SPDA was in response to the resumption of
fighting after the peace negotiation initiated in 1976 had failed. For the ensuing
decade the Philippine state was kept entangled in a protracted counter-insurgency
war against the MNLF, and against other militant Muslim groups up to the present.14
Shortly before the downfall of President Marcos in 1986, PANAMIN was
abolished in the wake of the disappearance of its director, Manuel Elizalde, Jr.,
who had secretly fled the country to escape corruption and other charges. The
agency replacing it was called the Office of Muslim Affairs and Cultural Communities (OMACC). Even though again with a double mandate, the agency’s
name probably reflected the government’s growing concern with and focus on the
Moros, and the realization of the fundamentally different nature and ambitions
of Moro resistance and the indigenous peoples movement.
OMACC, however, did not last long. In January 1987, following the
1986 “People’s Power Revolution”, it was abolished and the government under
President Corazon Aquino issued three Executive Orders creating three distinct and separate offices: the Office of Muslim Affairs (OMA); the Office for
Northern Cultural Communities (ONCC) and the Office for Southern Cultural
Communities(OSCC). These three Offices were placed directly under the Office
of the President.
Although the Office of Muslim Affairs (OMA) has been given the broad
mandate of preserving and developing the culture, traditions, institutions and
well-being of Muslim Filipinos, it generally limits its activities to fostering Islamic
religious practices, and does not engage much in socio-economic or livelihood
projects (US State Department 2006). Other state institutions have been created
to directly deal with matters related to the Muslim areas, like the Committee on
Muslim Affairs of the Congress.
Today, Muslim affairs and matters pertaining to the people formerly called,
non-Christian “Cultural Communities” have been brought under completely
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separate administrations. While in the early days equally treated under the category of “uncivilized” or “wild” people, the term “indigenous peoples” is today
in practice applied only to the latter, even though the definition in IPRA would
allow an interpretation by which the Moro could be included.15
Civil society organizations and political leaders of the Moro themselves generally do not identify themselves as indigenous peoples either. The Chairman of
the Bangsamoro People’s Consultative Assembly16 and executive director of the
Institute of Bangsamoro Studies, Abhoud Syed M. Lingga (2002) for example,
makes a clear distinction between the Moro and what he himself calls the indigenous people of Mindanao:
“Although the whole of Mindanao, Sulu – Tawi-Tawi archipelago, the
islands of Basilan and Palawan are the traditional homeland of the
Bangsamoro people, the demographic reality is that they now share the
territories with the Christian settler communities and the Indigenous
People.”
“Having three independent states in Mindanao – for the Bangsamoro,
the Indigenous People and the Christian settler communities – may be
better because each can address the specific and unique needs of their
citizenry.”
The Moro and the indigenous peoples in the Philippines also use entirely different international platforms to make their political demands heard. The negotiations leading to the Tripoli Agreement between the MNLF and the Philippine
government in 1976, for example, were facilitated by the Organization of Islamic
Conference, while leaders of organizations representing indigenous peoples have
since the mid 1980s been above all engaged in various processes at the United
Nations related to the development of international standards for the protection
of indigenous peoples’ rights.17
Only on rare occasions and for a short time did Moro groups join the national
or international indigenous rights movement. For a few years, between 1992 and
2000, the organization Kilusan Para Sa Tunay na Awtonomiya ng Bayan (KITAB)
was a member of the Asia Indigenous Peoples Pact (personal communication by
Jannie Lasimbang, Secretary General of AIPP). This was however not appreciated
by the – then also AIPP member – Lumad Mindanaw, a federation of indigenous
peoples’ organizations in Mindanao (later renamed to Lumad Mindanao Peoples
Federation (LMPF). In general, the leading Moro political and civil society organizations do not claim for their people the status of “indigenous peoples”.
Important for Moro identity – and a crucial distinction between them and
other people in the Philippines – is not only Islam, but also their history of state
formation. As Lingga (2002) elaborates:
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“The historical experience of the Bangsamoro people in statehood and
governance started as early as the middle of the 15th century when Sultan Sharif ul-Hashim established the Sulu Sultanate. This was followed
by the establishment of the Magindanaw Sultanate in the early part of
the 16th century by Sharif Muhammad Kabungsuwan. The Sultanate
of Buayan and the Pat a Pangampong ko Ranao (Confederation of the
Four Lake-based Emirates) and other political subdivisions were organized later.
By the time the Spanish colonialists arrived in the Philippines the
Muslims of Mindanao, Sulu - Tawi-Tawi archipelago and the islands
of Basilan and Palawan had already established their own states and
governments with diplomatic and trade relations with other countries
including China. Administrative and political system based on the realities of the time existed in those states. In fact it was the existence of the
well-organized administrative and political system that the Bangsamoro people managed to survive the military campaign against them by
Western colonial powers for several centuries and preserve their identity
as a political and social organization.”
In another article (2004), Lingga classifies minorities in general into three
categories: migrants from outside the present nation state (in other words: “foreigners”), indigenous peoples, and “Peoples who were incorporated into the new
nation-states after the departure of the colonial powers [ ]. Before colonization
these peoples had their political institutions, administrative system, and trade and
international relations with other countries.” What he refers to here as third category becomes clearer in his conclusions at the end of the article: the pre-colonial
states that have been incorporated into post-colonial nation states.
“Within the borders of the Philippines we find Muslim minorities who
identify themselves as Bangsamoro. They can be classified under the
third category of minority communities. Their experience in state formation predates the formation of the Philippines as a state. They continue
to occupy what remain of their traditional homeland.” (ibid.)
The Muslim sultanates of the South were not only trading powers to reckon
with during the pre-colonial era, but emerged as militarily dominant forces that
were at the time of the arrival of the Spanish in a process of rapid expansion. The
relationship between the Islamized groups under the sultanates and the people
that later became known as Lumad was mostly antagonistic, as non-believers have
traditionally been considered inferior and potential slaves. As mentioned earlier,
some of the Islamized ethnic groups in what today constitutes the ARMM were
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heavily involved in slave raiding and trading, and Lumad – especially those living
along the coast – were among those regularly targeted. 18
It is on the basis of this historically antagonistic relationship, by pointing at a
discriminatory and exploitative attitude among the Moro towards the Lumad, 19 that
some of Lumad leaders and political activists are denying the Moro the status
of indigenous peoples. They thereby implicitly assert the relational aspect (Kenrick and Lewis 2004) of the concept of indigenous peoples, i.e. its reference to
the historical experience of discrimination and dispossession by more powerful
groups, against its mono-dimensional interpretation as merely meaning “originating from/having been born in a place”.20

Tribal or Indigenous: Changing Names for Persisting Peoples
It is however not just the experience of discrimination, exploitation and dispossession that is considered inherent to being indigenous. Such experiences may
also be shared by people who do not consider themselves indigenous. Fundamental to the indigenous peoples’ understanding of indigeneity are perceived essential
differences in social organization, culture and way of life that set them apart from
the dominant or mainstream society. While positively valued by the former, the
same traits are negatively charged – as backward, primitive, anti-development
– by the latter, thus providing them reason if not legitimacy for continuing discrimination and oppression.
Today, the Tagalog word katutubo (or equivalent terms in other regional
linguae francae) is commonly used among indigenous organizations and support groups as translation of “indigenous” in the Philippines. Thus “indigenous
peoples” in Tagalog becomes katutubong mamamayan. It is derived from the
root word tubo for growth/growing, and katutubo is thus often also translated
as “native”. In everyday usage, however, the term tribo and its English equivalent
“tribe” are still very common. For example, an informal network of indigenous
activists and supporters calls its yahoo-group on the internet inisyatribo, described
as “support initiative for rights to ancestral domain of indigenous peoples in the
Philippines” (http://groups.yahoo.com/group/inisyatRibo/), and the media still
frequently writes or speaks of “tribes”, “tribal people” or “tribesmen” (see e.g.
Inquirer of June 22, 2006 “Tribesmen as ‘human carabaos’”). While the Catholic
Church’s Episcopal Commission on Tribal Filipinos (ECTF) in January 1995 has
changed its name to Episcopal Commission on Indigenous Peoples (ECIP), 21 the
Church’s local (Diocese level) programs are still called “Tribal Filipino Apostolate”,
its bi-monthly publication retained the title “Tribal Forum” and its country-wide
annual event “Tribal Filipino Sunday”. Furthermore, local indigenous peoples’
organizations often use “tribal” in their name, e.g. Narikdukan Manobo-Talaandig Tribal Association; Southern Bukidnon Tribal Council, Siocon Federation of
Subanon Tribal Councils, the Federation of Matigsalog-Manobo Tribal Councils,
or the two national-level organizations reportedly working closely with the gov-
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ernment: the Tribal Councils of the Philippines (ATCP) and Tribal Communities
Association of the Philippines (TRICAP) (www.iwgia.org/sw16786.asp).
To sum up: in the Philippines the terms applied to the peoples we today
call “indigenous” changed over time, partly following international usage, but
probably also out of what today would be called “political correctness”. “Wild
tribes” or “wild peoples” are terms that today would certainly not be acceptable
any more. “Tribal Filipinos” or “cultural communities” appeared to be more appropriate two decades ago. And a decade ago, “indigenous peoples” – in tandem
with “indigenous cultural communities” – was officially adopted following international practice promoted by indigenous peoples’ organizations. The people
whom this term is applied to, however, remain basically the same, both in the eyes
of outsiders and of those referred to.
There are groups with rather dubious background and identity who have
been recognized as indigenous by the NCIP,22 but these are few and not being
taken seriously by indigenous organizations and advocacy groups. Thus, in practice, self-identification alone is obviously not sufficient; it has to go along with the
recognition by others. Such questionable cases however remain exceptional. More
significant is the fact that the official adoption of the term indigenous peoples
did not motivate any of the large Moro groups to claim this status. We can thus
generalize that while terms were changing over the past decades, the scope of their
application did not. In the Philippines the indigenous peoples are those formerly
and sometimes still called “tribal people”; “tribal” being a term still commonly
used interchangeably with “indigenous peoples” among indigenous themselves.
Both in common usage as well as in academic circles it is understood that these
tribal or indigenous peoples are groups which, although extremely diverse in terms
of culture, social organization or livelihood patterns, have at the very least one
thing in common: a historical continuity from pre-colonial non-state societies.
In spite of the stark difference in the trajectory and impact of Western colonization as compared to other South and Southeast Asian countries, the emergence
of the socio-cultural dichotomy in the Philippines, with highland tribal/indigenous peoples on the one hand and politically dominant lowland or coastal (colonial) state society on the other, conforms to a pattern observed across the whole
Southeast Asian region.

Being Tribal in Southeast Asia: The Choice for Resistance
Benjamin (2002) demonstrates that in the “Malay world”, i.e. in the “various
Malay kingdoms and their attendant hinterlands that have existed or still exist
along the coasts of Borneo, the east coast of Sumatra, and on the Malay Peninsula” (p.7), state formation was a key factor in the emergence of a socio-political
differentiation resulting in “three basic types of socio-cultural situations, where in
pre-state times there had been just one” (ibid. p.8).
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“Those who place themselves in command belong to what we can loosely
call the ruler category, used here as a shorthand for priests, tax collectors, soldiers and so on, as well as kings. Those who allow their lives to
be controlled by agencies of the state, which they provision in exchange
for a little reflected glory but no counter-control, are peasants. But those
who stand apart from the state and its rulers, holding themselves culturally aloof […], are in the tribal category.”
Thus, as Benjamin (2002:9f) continues, “[ ] those who did not become
Malay peasants had to set up their own cultural and social institutions [ ]. In
so doing they generated three institutionalized societal patterns – the “Semang”,
“Senoi”, and “Malayic” – as well as some less well-defined ones [ ]. These three
patterns have been aimed at retaining the people’s social and cultural autonomy
in the face of the state, while allowing them nevertheless to sustain relations with
each other and with the civilizational centres downstream.” The processes and
resulting social and cultural patterns analyzed by Benjamin for the “Malay world”
are very similar to the ones found in the Philippines, the difference being that
whereas in the Malay case these patterns emerged in pre-colonial times in the
Philippines they are a result of Spanish colonial rule.23
Individual agency and choice also stand at the core of Scott’s analysis (2000
and in this volume) of the socio-cultural dichotomy between hill and valley societies found throughout Southeast Asia. He argues that the presence of two fundamentally different forms of societies in Southeast Asia – states in the valleys and
along the coasts, tribal peoples in the hills and forested interiors – have evolved
not simply as a result of the geographical isolation of the latter (“civilization didn’t
reach them”) but also as a result of choice. As he demonstrates, there has always
been intensive interaction and movement of people back and forth between the
hills and valleys.
“Despite this constant exchange of populations across this permeable
membrane, there is an extraordinarily stable, durable civilization discourse about hill and valley that treat each of these peoples as essentially different; one cultured, the other barbaric, one refined, the other
primitive, one advanced and cosmopolitan and the other backward and
parochial. These pairs, of course, are the pairs as valley elites see them.
If we adopt the hill perspective we get different pairs; one is free and
autonomous, the other is in bondage and subordinate; one is nominally
an equal of others, the other is socially inferior; one is physically mobile,
the other is hemmed in by officials and state institutions” (2000:3, in
this volume, p. 162).
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These two spheres remained intact in spite of the constant flow of people
between them throughout history. “Hill tribes” and “valley civilization” according to Scott, constitute a “lived essentialism” that “remains intact as a powerful
organizer of peoples’ lives and thoughts” (ibid: 4, in this volume p. 163).
Scott identifies two antagonistic principles that underlie the mutual creation
of these two spheres: Southeast Asian statecraft during the pre-colonial era, and
“peasant cunning” of resistance (ibid: 8, in this volume p. 166). The pre-colonial
state’s main concern was to attract and often capture people and keep them in
densely settled areas around the state center, as wet-rice farmers for easy taxation
and source of corvée labor. People kept or took to the hills in order to avoid taxation and slavery, and during times of increased pressure, for example when taxes
were increased, harvests were bad or epidemics broke out, people left the plains
in large numbers and joined the “tribes” in the hills. People responded the same
way to attempts by outsiders to convert them to Islam or Christianity. It was a
“cultural refusal of civilizational projects in the valleys” (ibid: 15, in this volume
p. 171).
For Scott “Living in the hills was a political and cultural choice” (ibid: 17, in
this volume p. 172), and he quotes Tanya Li in support of his argument: “people
who lived in the uplands did so not by default, bypassed by history, but for positive
reasons of economy, security, and cultural style formed in dialogue with lowland
agendas” (ibid: 16, in this volume p. 171; quoted from: Li 1999). For these people,
the “hills” were the realms of freedom, where they could lead autonomous, selfdetermined lives outside the control of oppressive state power.

The International Human Rights Discourse: From Tribal to
Indigenous Peoples
The situation has, however, changed drastically with the emergence of modern nation states and the creation of clearly demarcated and fixed state boundaries
during decolonization. The people who see themselves as the heirs of the region’s
ancient kingdoms – the Thai, Lao, Kinh, Khmer, Malays, Javanese – or, in the
Philippines, the successors of the colonial elite are controlling these newly formed
nation states while the people in the “hills” have been largely left out. In the early
years after decolonization little has changed in these remote areas and the people
living there were to a large extent still able to maintain far-reaching autonomy and
control over land and resource. The consolidation of state power and the rapid
technological development over the past five decades, however, allowed the state
to expand its control into ever remoter areas. In its wake came large-scale resource
extraction, land conversion and settler colonization of these areas, resulting in
dispossession, displacement and marginalization of tribal peoples. Their situation
fundamentally changed as one of the key conditions for maintaining autonomy
was steadily eroding: the possibility to withdraw. Today, the “basis for popular
freedom” (Scott 2000: 13, in this volume p. 168), i.e. the possibility to take refuge
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in the “hills”, is in many cases not an option anymore. Parallel to this development, state policies were framed with the aim of proactively assimilating tribal
communities into national mainstream society.
Where the spirit of resistance remains unbroken, tribal communities are
trying to find new ways of dealing with the state in order to withstand the pressure and maintain a certain degree of autonomy. Articulating their grievances
and demands within the international discourse on “indigenous peoples’ rights”
is, among others, a way to do so. Through discovering that they share similar
experiences with other peoples in the world who define themselves as indigenous
peoples, tribal peoples in Southeast Asia have over the past two decades come to
identify themselves as indigenous peoples as well.24 New networks emerged on the
national, regional and global level and along with these came the adoption of new
discourses and terminologies. Locally, however, previous designations both in local languages or English are replaced only slowly and incompletely. Thus the term
“tribal” is still widely used in public, by activists and some academics (see further
below) throughout the region.25 On the international level, however, the term
indigenous peoples is now firmly established as a generally accepted term, and has
almost completely replaced older designations like “tribal”. Within the United
Nations system, where standards for the protection of the rights of indigenous
peoples are being developed, this can be easily traced.
General human rights instruments like the Universal Declaration of Human
Rights of 1948, the International Convention on the Elimination of all Forms of
Racial Discrimination of 1965, the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural Rights,
both of 1966, mention neither tribal people nor indigenous peoples. In 1957,
and thus fairly early in the history of the United Nations, however, Convention
107 was passed by the International Labour Organization (ILO), which specifically deals with indigenous or tribal people. It is officially called a “Convention
concerning the Protection and Integration of Indigenous and Other Tribal and
Semi-Tribal Populations in Independent Countries”. To be noted here is that it
speaks of “indigenous and other tribal and semi-tribal populations”, which implies
that “indigenous populations” are considered tribal populations.
ILO Convention 107 was replaced by Convention 169 in 1989, as a consequence of being criticized for its assimilationist thrust. In contrast to its predecessor, ILO Convention 169 is officially called “Convention concerning Indigenous
and Tribal Peoples in Independent Countries”, which obviously implies that
a distinction is being made between indigenous peoples and tribal peoples. A
comparison of the first article in the two conventions makes the semantic shift
clearer.
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In ILO Convention 107 Article 1 states:
“1. This Convention applies to:
(a) members of tribal or semi-tribal populations in independent
countries whose social and economic conditions are at a less advanced
stage than the stage reached by the other sections of the national community, and whose status is regulated wholly or partially by their own
customs or traditions or by special laws or regulations;
(b) members of tribal or semi-tribal populations in independent countries which are regarded as indigenous on account of their descent from
the populations which inhabited the country, or a geographical region to
which the country belongs, at the time of conquest or colonisation and
which, irrespective of their legal status, live more in conformity with
the social, economic and cultural institutions of that time than with the
institutions of the nation to which they belong.”
Here, a distinction is drawn between “tribal or semi-tribal populations …
whose social and economic conditions are at a less advanced stage” and “tribal or
semi-tribal populations … which are regarded as indigenous”.
Article 1 of Convention 169 is more elaborate and states:
“1. This Convention applies to:
(a) tribal peoples in independent countries whose social, cultural
and economic conditions distinguish them from other sections of the
national community, and whose status is regulated wholly or partially
by their own customs or traditions or by special laws or regulations;
(b) peoples in independent countries who are regarded as indigenous on account of their descent from the populations which inhabited
the country, or a geographical region to which the country belongs, at
the time of conquest or colonisation or the establishment of present state
boundaries and who, irrespective of their legal status, retain some or all
of their own social, economic, cultural and political institutions.
2. Self-identification as indigenous or tribal shall be regarded as a
fundamental criterion for determining the groups to which the provisions of this Convention apply.
3. The use of the term peoples in this Convention shall not be construed as having any implications as regards the rights which may attach
to the term under international law.”
In the new Convention the rather foggy term “semi-tribal” was completely
dropped and “populations” replaced by “peoples”, thus following the demand
of the indigenous representatives participating in the UN Working Group on
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Indigenous Populations which at that time was already working on the draft of
the Declaration on the Rights of Indigenous Peoples. Important to notice here is
that in paragraph 1 b, which refers to indigenous peoples, the adjective “tribal”
used in Convention 107 has been abandoned. Thus while under Convention 107
the distinction was drawn between “indigenous” and “non-indigenous” tribal
peoples, it is now between indigenous and tribal peoples.
In the United Nations Declaration on the Rights of Indigenous Peoples, adopted by the United Nations’ General Assembly on September 13, 2007, however,
the term tribal disappeared altogether. And in all more recent international declarations and other documents of various UN bodies, such as the Rio Declaration
on Environment and Development of 1992, the Cairo Program of Action of the
International Conference on Population and Development of 1994, the Beijing
Declaration of the Fourth Conference on Women of 1995 and the Copenhagen
Declaration on Social Development of 2000 only the term indigenous (usually
indigenous people or indigenous populations) is used.
The abandoning of the term tribal in the United Nations Declaration on the
Rights of Indigenous Peoples is the result of the rejection of the term by indigenous representatives. In the early years of the United Nations Working Group
on Indigenous Populations, the indigenous peoples’ representatives were engaged
in heated debates on the term to be used in the draft declaration. Not only the
term “tribal” but a number of others such as “aborigines”, “native”, “nations”
or “nationalities” were ultimately dropped when the agreement was reached to
use only one instead of, as was suggested, several terms in the document (Jannie Lasimbang, personal communication). Some considered the term “tribal”
as colonial and racist, others found it inappropriate since the term evokes the
image of a static society while today, many of the descendants of so-called tribal
peoples do not lead a “traditional” lifestyle considered typical for “tribal” people.
The consensus reached was to use the term “indigenous peoples” only (Jannie
Lasimbang, personal communication).26
In academic circles the concept of “tribe” has been heavily criticized already
in the 1960s and 1970s (Fried 1966, 1975; Helm 1968; Southall 1970; Godelier
1977), and many contemporary anthropologists do not consider it an analytically
useful or politically correct concept. Some, like Southall (1996: 1334) argue that
the concept has been imposed on colonized peoples by imperialist nations, that
it is the result of a relationship marked by oppression and a sense of supremacy
on the part of the colonizers, and that it is in fact the “product of prejudice and
exploitation”.
Others (Winthorp 1991 and Sharp 1996, discussed in Kraus 2004 p. 42)
hold that such a view is an insult for those concerned, since they are thereby
being relegated to a merely passive role. The impact of colonization is not being
entirely dismissed, but the authors point out that the original idea of “tribe” as
clearly identifiable social units, which may have been new in many places, was
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taken up and adapted to local realities and needs, thus shaping and changing
local perceptions and forms of collective identities. Today, as we have also seen in
the case of the Philippines, many groups are rather self-consciously referring to
themselves as tribes and do not seem to see it as connoting inferiority or primitivity. Kraus (2004:42f) holds that the term may still be useful as long is it is devoid
of associations with archaism or primitivity and historically contextualized. In
this, the focus should be on the interaction between tribal groups and other forms
of political organization, above all that of state societies, and its embeddedness in
more encompassing cultural contexts and with due attention to local representations of collective identity. Authors like Benjamin (2002) or Scott (2000 and in
this volume) referred to above are doing precisely this, and it seems that the term
has to a certain degree been rehabilitated as analytical concept.
For human rights activists working on the rights of tribal people in Asia,
it could be argued, it would have been preferable if the term “tribal” had been
retained in international declarations and above all the Declaration on the Rights
of Indigenous Peoples – just like in ILO Convention 169 – since the long and
heated debate on the applicability of the concept “indigenous peoples” in the
Asian context could have been largely avoided. However, seen in another light,
the terminological shift can be welcomed not simply for its being politically more
correct, but because it can be understood as reflecting fundamental changes in
the overall situation of the people concerned.
The replacement of the term tribal people (or whatever local equivalent was
used) with indigenous peoples is not just indicating the globalization of a particular political discourse. The merging of multifaceted local tribal resistance into a
global indigenous peoples’ movement comes in the wake of a fundamental shift
in the relationship between the state and tribal people on a global scale: the loss
of autonomy and its material basis, i.e. control over natural resources as a result of
expanding state power and the penetration and control of its “frontier” areas.
While pre-colonial relationships between tribal and state societies can be
described as ambivalent – characterized by mutual dependence and antagonism
– in post-colonial nation states the balance shifted decidedly in favor of the latter.
Increased technical, military and administrative power enabled states and their
elite actors to extend control over the formerly unattractive or inaccessible territories inhabited by tribal people, areas which are now increasingly recognized
as repositories of key strategic resources. And control was more often than not
established without any concern for the fundamental historical and human rights
of the people living there. Violations of their rights have been justified by referring
to their backwardness, and their need to be developed. As Nicholas (2002:124)
writes on the Orang Asli of Peninsular Malaysia:
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“In its simplest elaboration, the ideology that is imposed on the Orang
Asli assumes that it is the duty of a people to maximize the exploitation
of resources bestowed on them by nature. Failure to do this necessarily
implies “backwardness”. It is argued that a people ill-disposed to exploiting nature’s resources have no right to stand in the way of other (external) peoples representing “higher levels” of civilization. Further, it sis
assumed that the state of backwardness itself is a symptom of inferiority.
Needless to say, progress is thus equated with civilization. But what is
not made explicit in this ideology is the people’s realization that progress
in the abstract means domination in the concrete for them (cf. Devalle
1992, pp. 38-39).”
As argued above, both the concept tribe in the Southeast Asian context and
the term indigenous are intrinsically contextual and relational. While the former
refers to a situation in which people chose to live apart from the state society, to
retain autonomy and a particular lifestyle, the latter, in its present usage, refers to a
situation of threat to or complete loss of autonomy through ongoing colonization by a
state.27 The experience of colonization is highlighted in Andrew Gray’s (1995: 37)
understanding of the concept of indigenous peoples. For him it
“ [ ] refers to the quality of a people relating their identity to a particular area and distinguishing them culturally from other, “alien” peoples
who came to the territory subsequently. These indigenous peoples are
“colonized” in the sense of being disadvantaged and discriminated
against. Their right to self-determination is their way of overcoming
these obstacles.”
The right to self-determination is the core demand of the international indigenous peoples’ movement, and has been most vehemently attacked by representatives of various governments engaged in the drafting process of the United Nations
Declaration on the Rights of Indigenous Peoples. Since opting for withdrawal and
the “tribal way of life” in the past was a way to maintain autonomy or, as Scott
put it, “popular freedom” (op.cit), it should not come as a surprise that indigenous
activists from Asia identify so strongly with the international indigenous peoples’
rights movement. After all, self-determination was very much the primus motor behind the choice for the “tribal way of life”, and putting the demand for
the recognition of the right to self-determination at the centre of the agenda of
the international indigenous peoples’ movement thus struck a sensitive chord.
Entering the arena of international indigenous rights activism is the continuation
of self-assertion of an alternative, the “tribal” way of life under rapidly and radically changing circumstances. Therefore, it can be argued, the term “indigenous
peoples”, as a term reflecting this change of contexts, conditions and strategies,
has become a more appropriate designation.
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Over the past 20 years of international usage the concept indigenous peoples
has undergone a semantic evolution that brought it far beyond its original meaning. Insisting on its original meaning would mean to ignore this development.
People in Asia are using the term in international fora as self-designation precisely
because of the semantic shift it has gone through. The Philippine government
seems to have understood this; it has officially introduced the term and has proven
that it is unproblematic in its practical application, i.e. in the identification of the
people that fall under this category. There is no reason why other Asian governments should not be able to do the same.

References
Bagong Alyansng Makabayan web-site: http://www.geocities.com/CapitolHill/
Lobby/4677/kamp.htm
Benjamin, Geoffrey 2002. “On Being Tribal in the Malay World”, in: Geoffrey
Benjamin and Cynthia Chou ed., Tribal Communities in the Malay
World. Historical, Cultural and Social Perspectives, pp. 7-76. Singapore:
Institute of Southeast Asian Studies.
Coronal-Ferrer, Miriam 2005. Institutional Response: Civil Society. A Background
paper submitted to the Human Development Network Foundation,
Inc. for the Philippine Human Development Report 2005. Accessed at:
http://www.hdn.org.ph/bgpapers2005/Civil_Society_Assessment.pdf
Daes, Erica-Irene A. 1996. Standard-setting activities: Evolution of Standards
Concerning the Rights of Indigenous People. Working Paper by the
Chairperson-Rapporteur, Mrs. Erica-Irene A. Daes. On the concept of
“ indigenous people”. United Nations Economic and Social Council, UN
Document E/CN.4/Sub.2/AC.4/1996/2
Evans, Grant 1992. Internal Colonialism in the Central Highlands of Vietnam.
Sojourn Vol. 7, number 2, p. 274-304
Fried, Morton H. 1966. On the Concept of “Tribe” and “Tribal Society”. Transaction of the New York Academy of Social Sciences Ser. II, 28 (4)
1975. The Notion of Tribe. Menlo Park, CA: Cummings
Geiger, Daniel 1994. Guns n’ Rosaries. Ethnische Gruppen, ihre Beziehungen
und der Staat auf den Philippinen; in: Hans-Peter Müller ed., Ethnische
Dynamik in der aussereuropäischen Welt. Zürcher Arbeitspapiere zur Ethnologie 4, pp. 295;379. Zürich: Argonaut Verlag.
Godelier, Maurice 1977. The concept of “tribe”: a crisis involving merely a concept
or the empirical foundations of anthropology itself?, in: Maurice Godelier, Perspectives in Marxist Anthropology. Cambridge Studies in Social
Anthropology 18, Cambridge University Press, London.
Gray, Andrew 1995. The Indigenous Movement in Asia; in: R.H. Barnes, A. Gray and
B. Kingsbury eds., Indigenous Peoples of Asia. Association for Asian Studies,
Inc. Monograph and Occasional Paper Series 48. Ann Arbor, Michigan.

Christian Erni

Helm, June (ed.) 1968. Essays on the Problem of Tribe: Proceedings of the 1967
Annual Spring Meeting of the American Ethnological Society. Seattle: University of Washington Press
International Labour Organization 1957. Indigenous and Tribal Populations
Convention, 1957 (No. 107). Convention concerning the Protection
and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries. Geneva: ILO
1989. Indigenous and Tribal Populations Convention, 1989 (No. 169).
Convention concerning Indigenous and Tribal Peoples in Independent
Countries. Geneva: ILO
Kenrick, Justin and Jerome Lewis 2004. Indigenous peoples’ rights and the politics
of the term ‘indigenous’. Anthropology Today Vol 20 No 2. April 2004
Kraus, Wolfgang 2004. Islamische Stammesgesellschaften. Tribale Identitäten im
Vorderen Orient in sozialanthropologischer Perspektive. Wien: Böhlau
Verlag.
Lao, Mardonio M. 1992. Bukidnon in Historical Perspective: 1946-1985. A Tale of
Growth and Progress of an In-land Mindanao Province after World War
II. Musuan, Maramag, Bukidnon: Publications Office of Research and
Extension Services, Central Mindanao University, Volume II.
Li, Tania Murray. 1999. Articulating Indigenous Identity in Indonesia: Resource
Politics and the Tribal Slot. Comparative Studies in Society and History
42(1):149-179.
Lingga, Abhoud Syed M. 2002. Understanding Bangsa Moro Independence as
a Mode of Self-Determination. Paper delivered during the Forum on
Mindanao Peace on February 28, Davao City. http://www.yonip.com/
main/articles/determination.htm
2004. Muslim Minorities in the Philippines. Posted April 15, 2004.
http://www.bangsamoro.com/bmoro/moro_muslim_minority.php)
Lopez, Maria, E. 1986. The Palaw’an: Land, Ethnic Relations and Political Process
in a Philippine Frontier System. Dissertation. Harvard University. University Microfilms International.
Majul, C.A. 1973. Muslims in the Philippines: An historical perspective. Diliman,
Quezon City: University of the Philippines Press.
Malayang, Ben S. III 2001. Tenure rights and ancestral domains in the Philippines; A study of the roots of conflict. Bijdragen tot de Taal-, Land- en
Volkenkunde (BKI) 157-3, pp.661-76
Muehlebach, Andrea 2003. What Self in Self-Determination? Notes from the
Frontiers of Transnational Indigenous Activism. Identities: Global Studies in Culture and Power, 10, pp.241-268
Nicholas, Colin 2002. “Organizing Orang Asli Identity”, in: Geoffrey Benjamin
and Cynthia Chou, Tribal Communities in the Malay World. Historical, Cultural and Social Perspectives, pp. 119-136. Singapore: Institute of

297

Resolving the Asian Controversy: The Identification of Indigenous Peoples
in the Philippines

298

Southeast Asian Studies
Postma, Antoon 1981. Treasure of a Minority. The Ambahan: a poetic expression of
the Mangyans of Southern Mindoro, Philippines. Revised Edition. Manila:
Arnoldus Press, Inc.
Republic of the Philippines 1997. Republic Act 8372. An Act to recognize, protect
and promote the rights of indigenous cultural communities/indigenous
peoples, creating a national commission on indigenous peoples, establishing implementing mechanism, appropriating funds therefore, and
for other purposes. Retrieved from: www.tebtebba.org/tebtebba_files/
ipr/philippines/ipra.pdf
Rodil, B.R. 1993. The Lumad and Moro of Mindanao. London: Minority Rights
Group International, Report 93/2
Schult, Volker. 1990. Mindoro – Sozialgeschichte einer philippinischen Insel im 20.
Jahrhundert. Studie eines verzögerten Entwicklungsprozesses. Frankfurt
am Main: Peter Lang.
Sharp, John 1996. Tribe, in: Adam Kuper and Jessica Kuper (eds.), The Social
Science Encyclopedia, 2nd edition, p.883f. London: Routledge
Southall, Aidan 1970. The Illusion of Tribe. Journal of Asian and African Studies
5 (1-2), pp. 28-50.
US State Department 2006. Philippines. International Religious Freedom Report
2006. Released by the Bureau of Democracy, Human Rights, and Labor. http://www.state.gov/g/drl/rls/irf/2006/71355.htm
Wenk, Irina 2007. Land titling in Perspective: Indigenous-Settler Relations and
Territorialization on a Southern Philippine Frontier; in: Geiger, Danilo
(ed.). forthcoming. Colonization and Conflict: Contemporary Settlement
Frontiers in South and Southeast Asia. Zürich: University of Zürich
Winthorp, Robert 1991. Dictionary of Concepts in Cultural Anthropology. New
York: Greenwood Press

Notes
1

2
3

4

Christian Erni holds a Ph.D. in Social Anthropology of Zürich University, Switzerland. He
is the Asia Programme Coordinator of the International Work Group for Indigenous Affairs
(IWGIA) and lives in Chiang Mai, Thailand.
Ambahan # 181 (Postma 1981: 103)
The other two countries are Taiwan and, since very recently, Japan. See the respective country
profiles in this volume.
For example, in an article on the web-site of the Embassy of the Peoples Republic of China in
Switzerland the adviser of the Chinese delegation, Long Xuequn, is quoted as having stated on
April 1, 1997: “The indigenous issues are a product of special historical circumstances. By and
large, they are the result of the colonialist policy carried out in modern history by European
countries in other regions of the world, especially on the continents of America and Oceania.
[ ] As in the case of other Asian countries, the Chinese people of all ethnic groups have lived
on our own land for generations. We suffered from invasion and occupation of colonialists and
foreign aggressors [ ] Fortunately, after arduous struggles of all ethnic groups, we drove away
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5

6

7
8

9

10

11

12

those colonialists and aggressors. In China, there are no indigenous people and therefore no
indigenous issues.” (http://ch.china-embassy.org/eng/ztnr/rqwt/t138829.htm)
“English and Spanish share a common root in the Latin term indigenae, which was used to
distinguish between persons who were born in a particular place and those who arrived from
elsewhere (advenae).” (Daes 1996: para. 10; and in this volume p. 32)
The law, Republic Act number 8371, is officially called “an act to recognize, protect and promote
the rights of indigenous cultural communities/indigenous peoples, creating a national commission on indigenous peoples, establishing implementing mechanisms, appropriating funds
therefore, and for other purposes” (Republic of the Philippines 1997: 1).
On the expansion of Islam in the Philippines see Majul 1973: 35-78.
The strongest adversaries of the Spanish were the Tausug of Sulu. In the early 17th century,
a large alliance composed of Maranao, Maguindanao, Tausug and other Muslim groups was
formed by Sultan Kudarat who led it into successful battles against several Spanish expeditions.
The alliance, however, did not last long, and neither did the peace treaty concluded in 1638
between the Spanish and the Tausug (Zoilo Pascual 2003 at: http://archives.free.net.ph/message/ 20030817.134052.ad9af8fc.html).
Scott emphasizes that the hills “are meant both literally and metaphorically in this context.
Literally, they were the destination for those fleeing valley polities; metaphorically ‘the hills’
represented any space effectively outside the ambit of valley kingdoms: ‘the hills’ in this last
sense could be marshes, mangrove swamps (sundarbans), or the sea itself as in the case of the ‘sea
gypsies’ or ‘orang laut’ of archipelagic Southeast Asia (op.cit.:15, in this volume p. 171).” Groups
of so-called ‘sea-gypsies’ have in fact survived – though sometimes rather precariously – in the
Sulu archipelago and adjacent areas in the Southern Philippines and Sabah.
U.S., Bureau of the Census 1905. Census of the Philippine Islands, taken under the direction
of the Philippine Commission in the year 1903, Volume 2 (of 4). Washington: Government
Printing Office, 1905.
The NCIP list has been criticized by Filipino anthropologists as inaccurate. For example, the
Sama and Samal are the same. Kalibugan is a term applied to a person of any mixed parentage
(i.e. with parents that are Lumad but of different ethnicity, of mixed Lumad and Moro descent,
Lumand and immigrant settler or Moro and immigrant settler). The term is best translated with
“mixed parentage” or “confused ethnicity”. Sangil are migrants from Indonesia. (Sabino Padilla
Jr., personal communication).
Interesting to note in this connection is how the colonial government actually interpreted the
term “non-Christian”. In a court case filed by Attorney Vicente Sotto on behalf of a group of
Mangyan from Mindoro island, in which he argued that that the special laws for the Mangyan
were against the principle of equality of all citizens and their forced resettlement was violating
the basic right to protection of individual liberty. The Supreme Court, however, voted in favour
of the legality of special laws for minorities. As Schult (ibid.) writes, the justification of the ruling was an assembly of non-specific, rather artificial, and on the whole insidious platitudes. In
order to preempt charges of religious discrimination, which would have forced the court to rule
in favour of the Mangyan, the term “non-Christian” was simply defined to suit the government’s
purpose:
“The term ‘non-Christian’ refers not to religious belief, but in a way to geographical area, and more directly to natives of the Philippine Islands of a low grade
of civilization (Supreme Court, Report of Cases, Vol. 39, 7, March 1919:661; cit. in
Schult 1990, ibid.)”
And the ruling clearly revealed the government’s true agenda behind its proclaimed mission
to civilize and protect the Mangyan: to take over the land and resources of the Mangyan for
national development:
“Theoretically, one may assert that all men are created free and equal. Practically,
we know that the axiom is not precisely accurate. The Manguianes, for instance, are not
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13

14

15

16

17

free, as civilized men are free, and they are not the equal of their more fortunate brothers. True, indeed, they are citizens, with many but not all the rights which citizenship
implies. And true, indeed, they are Filipinos. But just as surely, the Manguianes are
citizens of a low degree of intelligence, and Filipinos who are a drag upon the progress
of the State. (…) If all are to be equal before the law, all must be approximately equal in
intelligence. If the Philippines is to be a rich and powerful country, Mindoro must be
populated and its fertile regions must be developed. The public policy of the Government of the Philippines Islands is shaped with a view to benefit the Filipino people
as a whole. The Manguianes, in order to fulfill this governmental policy, must be
confined for a time, as we have said, for their own good and the good of the country.
(…) Segregation really constitutes protection for the Manguianes (ibid.:719, cit. in
Schult 1990:142).”
See NCIP web-site at: http://www.ncip.gov.ph/agency/history.htm. The SPDA was deactivated
by presidential order in 2002, and re-eactivated by another presidential order in 2006. (Government of the Philippines, Executive Order No. 560 Reactivating the Southern Philippines
Development Authority. http://www.ops.gov.ph/records/eo_560.htm)
In January 1987, a peace agreement was signed with the MNLF, who accepted the government’s
offer of semi-autonomy that lead to the passing of Republic Act 673 or the Organic Act for Mindanao, and the creation of the Autonomous Region of Muslim Mindanao (ARMM) in 1989.
The creation of autonomous regions in Mindanao and the Cordilleras was provided for by the
new constitution of 1986. The ARMM encompasses Maguindanao, Lanao del Sur, Sulu, and
Tawi-Tawi. The Moro Islamic Liberation Front (MILF), resulting from a split within the MNLF
in 1981, however refused to accept the offer, and became the largest separatist group in the
Philippines. After a two years long cease fire, hostilities broke out again in 2005 and have been
intermittently ongoing ever since. Along with smaller militant groups, like Abu Sayyaf formed
in the early 1990, MILF has been fighting for an independen Muslim state in Mindanao.
Among social scientists writing on the subject in the 1970s and 1980s it was still common
to include the Islamized groups in the category of indigenous ethnic groups, and a few still
continue to do so (see Malayang 2001: 663 with reference to Maceda 1974 and Lynch 1984).
This has however been largely abandoned by most others, as well as by civil society organizations
representing or supporting indigenous peoples. The indigenous peoples’ support group TABAK,
fore example, does not include any Moro group in their list of indigenous peoples (TABAK
1990; cit. in Malayang 2001:663). National-level alliances of indigenous peoples’ organizations
also do not have any Moro civil society organizations among their members. The Federation of
Indigenous Peoples of the Philippines (Kalipunan ng Katutubong Mamamayan ng Pilipinas
– KAMP) for example, lists “as members indigenous organizations from the following ethnolinguistic groups: Cordillera Peoples in Northern Luzon, Lumads from Mindanao, Mangyans of
Mindoro, Agtas of Quezon, Aetas of Central Luzon, Altas of Aurora province, Atis of Antique
province, Remontados of Tanay, Tagbanuas of Palawan” (http://www.geocities.com/CapitolHill/Lobby/4677/kamp.htm).
The Bangsamoro People’s Consultative Assembly “is a more organized formation of MILF
supporters/mass base compared to the MNLF’s Bangsamoro Congress. The Assembly has a
newsletter and website, offices that are accessible to the public, allied institutions like the Institute of Bangsamoro Studies, and a set of officials and spokesperson. In effect, it is operated and
structured as a “modern” CSO [Civil Society Organizations,C.E.]” (Coronal-Ferrer 2005: 22).
At the first session of the United Nations Working Group on Indigenous Populations in 1982 it
was the international human rights organization Amnesty International that submitted a report
on “Tribal Peoples in the Philippines” (DOCIP archive WGIP 82/SEA.PHL/1). Only two years
later, the first representative of an indigenous peoples (the Ibaloi of the Cordillera) submitted its
“Report by a member of the Ibaloi people of the Philippines to the Working Group on Indigenous Populations, 1984. Review of Recent development in the Cordillera provinces, northern
Luzon” (DOCIP archive WGIP 84/SEA.PHL/1). Since then indigenous representatives partici-
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pated regularly in the meetings of the UN Working Group on Indigenous Populations and other
international meetings on indigenous peoples’ issues.
18
The tradition of keeping slaves is not being denied by Moro leaders. Attorney Musib Buat, member of the MILF Peace Negotiation Panel and head of the MILF Technical Working Group, in
a presentation during the National Consultation with the United Nations Special Rapporteur
on the Human Rights and Fundamental Freedom of Indigenous Peoples in Manila in February
2007, elaborated his vision of how the Lumad could be part of the Bangsamoro (the Moro
homeland, which, according to his view, should encompass the whole Mindanao island). He
asserted that there was no intention to take over indigenous peoples’ land, that the Moro have
always been traders and warriors living in towns along the coast, and that they do not have any
intention to farm the land. In the past, he pointed out, they had slaves who worked their land.
So he suggested a kind of division of labour in a future Bangasamoro in which the indigenous
could farm the land, and the Moro would “do the fighting”. Attorney Buat also emphasized the
fact that the Moros had been”highly organized”, and that in their current struggle they were
“just restoring their right”. He thereby implicitly referred to one of the basic tenets of the Moro
self-understanding: their pre-colonial state tradition, which forms the basis of their claim to
nationhood and thus their independence or autonomy of bangasamoro, and by which they, in
addition to Islam, distinguishing themselves from the lumad.
19
As Geiger (1994: 339) elaborates, in the Tausug-dominated Sulu archipelago itself a veritable,
three-tiered caste structure emerged in the wake of state formation. The nomadic non-Muslim
Bajao were relegated to lowest, and the the Samal, who were Islamized by the Tausug, to the
second level of cast hierarchy. Both groups occupied specialized economic niches that were
crucial for the Tausug economy: the Bajao provided pearls and other sea products for trade,
and the Samal were fishermen while the Tausug controlled agriculture and the maritime trade.
The Tausug took every effort to keep the two groups in their subordinate position. Whole Bajau communities were considered the “property” of the Tausug elite and were prevented from
adopting Islam, which would have rendered their exploitation illegitimate. Today the Bajao are
generally considered Muslim and one of the smaller ethnic groups belonging to the Moro. In
neighboring Sabah of Malaysia, they are the second largest ethnic group.
20
Consequently, many traditional Lumad leaders and Lumad activists vehemently reject the
proposal by the MILF to become part of the Bangsamoro homeland. This was flamboyantly
expressed, for example, by the Subanen representatives during the National Consultation with
the United Nations Special Rapporteur on the Human Rights and Fundamental Freedom of
Indigenous Peoples in Manila in February 2007.
21
In 1975 the Catholic Bishops’ Conference created the Episcopal Commission on Cultural
Communities (ECCC) (formerly just a sub-commission). It was renamed in 1977 to Episcopal
Commission on Tribal Filipinos (ECTF), and in 1995 to Episcopal Commission on Indigenous
Peoples (ECIP) (www.cbcponline.net/commissions /indigenous.html).
22
An example is the Eskaya, a religious cult from Bohol island, which has received a Certificate of
Ancestral Domain Claim (CADC) by the Department of Environment and Natural Resources
(DENR) before the passing of the Indigenous Peoples Rights Act. The DENR was however
careful and didn’t include them in their list. The issuing of a CADC was allegedly just out of
political exigency, following the request of the Bohol governor.
23
The exception is the Moro area in the Sulu archipelago and western Mindanao, where a sociocultural dichotomy already emerged in pre-Spanish times. It is very likely that if the Spanish had
arrived a century or two later, the socio-politically already fairly complex societies of the coastal
trading chiefdoms would, hand-in-hand with the spread of Islam, have been either brought
under the rule of expanding Muslim Sultanates of the South or consolidated into more powerful
and centralized polities like the trading states in the Indonesian archipelago. And along with
it would probably have come a socio-political and cultural differentiation similar to the one
documented in pre-colonial Malaysia and Indonesia.
24
The first Asian indigenous organizations attending UN meetings were from the Cordillera in the
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Philippines and from the Chittagong Hill Tracts in Bangladesh, who sent delegates to participate in the session of the UN Working Group on Indigenous Populations in 1984. (Muehlebach
2003: 263)
25
This of course mainly applies to publications in English. Often, there is no equivalent term in
local languages even though the various terms used are often translated as “tribal”. In Thailand,
for example, a number of designations have been coined over the years, such as chao khao
(mountain/hill people), chao thai phoo khao (mountain/hill Thai), or chon phao (tribal people),
all of which are commonly translated into English as “hill tribes”.
26
Occasionally, the term is however still lingering on in UN publications. The News and Media
Division of the United Nations Department of Public Information in an article on the 5th session of the Permanent Forum on Indigenous Issues posted on 22 May 2006 for example writes:
“Representatives of indigenous and tribal communities today urged the United Nations panel
charged with drawing attention to their plight to press Member States to rapidly adopt a longnegotiated draft declaration on the rights of indigenous peoples, as the surest way to promote the
human rights of 370 million people worldwide and to protect the fragile traditional lands and
resources on which they depended for survival. (emphasis added)” http://www.un.org/News/
Press/docs/2006/hr4894.doc.htm
27
The concept of “internal colonization” has been coined to describe colonial practices occurring
within state boundaries. (see e.g. Evans 1992)
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Summary
This report presents a general overview of the situation of the rights of indigenous
peoples in Asia, based on the information gathered by the Special Rapporteur from
various sources during recent activities in the region, including activities organized by
the Office of the High Commissioner for Human Rights in Cambodia and Nepal, a
follow-up visit to the Philippines, and the First Asian Regional Consultation with the
Special Rapporteur.
Indigenous peoples in Asian countries face similar patterns of discrimination
and human rights violations as in other parts of the world. Drawing from specific
examples in various Asian countries, the report focuses on issues of particular concern
in the region, including the steady loss of indigenous lands, territories and natural
resources; situations of internal conflict, violence and repression faced by these peoples,
the implementation of peace accords and autonomy regimes, and the special abuses
faced by indigenous women.
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Introduction
1. The mandate of the Special Rapporteur on the situation of human rights
and fundamental freedoms of indigenous people was established by the Commission on Human Rights in resolution 2001/57, extended for a further period
of three years in 2004 (resolution 2004/62) and renewed by the Human Rights
Council in 2006 (decision 1/102). According to his mandate, the Special Rapporteur is expected to “gather, request, receive and exchange information from
all relevant sources […] on violations of [indigenous peoples’] human rights and
fundamental freedoms, and to “formulate recommendations and proposals on appropriate measures and activities to prevent” these violations. The present report
is submitted in accordance with the decision taken by the Permanent Forum on
Indigenous Issues at its fifth session to devote half a day to the discussion during
its next session to discuss the issues of indigenous peoples in Asia.
2. The situation of the human rights of indigenous peoples in Asia raises
concerns at different levels. They are discriminated and victimized for their origin
and identities, specially in the case of women. They are excluded from full participation in the political life in the countries in which they live. They remain at
the margin of national development efforts, and they score low in all indicators
in relation to their enjoyment of basic rights such as education and health. They
are impoverished as a result of the loss of their traditional lands, territories and
lifestyles. They suffer from violence as a result of the defence of their human
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rights, often by the authorities of their own countries. While these processes are
experienced by most indigenous peoples around the world, the situation of indigenous peoples in Asia presents a number of specificities.
3. These initial considerations on the human rights of indigenous people in
Asia, based on the recent activities of the Special Rapporteur, do not attempt to
provide a full picture of the situation. These activities include the National Consultation with the Special Rapporteur organized by local indigenous organizations and NGOs, which took place in Quezon City, Philippines, on 2-3 February
2007; the Seminar on Indigenous Peoples and Access to Land in Cambodia, organized by the Office of the High Commissioner for Human Rights (OHCHR),
the International Labour Office (ILO), and the United Nations Development
Programme (UNDP); and the NGO Forum on Cambodia, an and the NGO
Forum on Cambodia, and the First Asian Regional Consultation with the Special
Rapporteur, organized by Tebtebba and the Asia Indigenous Peoples Pact Foundation, which took place in Phonm Penh, Cambodia, on 7-8 and 9-11 February
2007, respectively; and the various meetings and on-site visits to communities
organized by OHCHR in Nepal, on 23-27 April 2007.

I. Indigenous Peoples in Asia
4. Indigenous peoples in Asia are among the most discriminated against,
socially and economically marginalized, and politically subordinated parts of the
society in the countries where they live. Time and again disregarded in State’s law
and policy, they number an estimated 100 million people distributed in virtually all Asian countries, often across State borders. Their traditional territories are
frequently found in remote areas where they have historically resisted the drive of
colonization and nation-building, including some of the most bio-diversity rich
areas of the world. The push of globalization and the State development policies
in recent decades have however endangered the continuation of their traditional
lifestyles, and they are victims of serious human rights violations as a consequence
of the dispossession of their lands and natural resources, widespread violence and
repression, and assimilation
5. Asian States differ in the legal recognition and status granted to indigenous
peoples in their own countries, and also in the terminology applied to refer to
these different groups in their domestic policies and legislation. Thus, depending
on the specific country, they are sometimes referred as “tribals” or “tribal people,”
“hill tribes,” “scheduled tribes”, “natives”, “ethnic minorities,” “minority nationalities” and other similar denominations. Specific terms are also used in national
languages, like Adivasis (original inhabitants) in India and Bangladesh, Orang
Asli (original peoples) in Malaysia, or Janajata in Nepal.
6. In colonial times, some indigenous peoples were given special legal status,
like in Bangladesh, India, Indonesia, Malaysia and Myanmar. After independence,
however, many Asian countries asserted the principle of “national unity” to sup-
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press any specific recognition of indigenous peoples as such, but this approach has
begun to change in recent years. In a number of countries, indigenous peoples are
granted constitutional recognition or are the object of special laws, as in the Constitution of India (1950) (referring to indigenous peoples or adivasis as “scheduled
tribes”); the Constitution of Malaysia (1957) (including special provisions in relation to the “natives” of Sabah and Sarawak); the Indigenous Peoples’ Rights Act
(IPRA) of the Philippines (1997); and the Cambodian Land Law (2001). Nepal
passed in 2002 the National Foundation for the Development of Indigenous Nationalities Act (NFDIN Act), and indigenous peoples are recognized in the 2006
interim Constitution. The Constitution of Pakistan (1973) recognizes federally
and provincially administered Tribal Areas, and involves tribal authorities in decision-making in these areas. In other countries, indigenous peoples are referred to
as ethnic minorities and given a legal treatment similar to that of other minority
groups, like in the cases of China, Viet Nam, or Laos. In other countries, while
not explicitly recognized as different collectivities, indigenous peoples may have
a distinct legal status. In Indonesia, most peoples who fall under customary law
(Adat) self-identify as indigenous peoples. In Japan, the Ainu are not officially
considered as indigenous peoples in the 1997 Ainu Cultural Promotion Law, but
a number of court decisions have affirmed their rights based on international
indigenous rights standards. This is also the case of Malaysia, where the courts
have affirmed the aboriginal title of the Orang Asli over their traditional lands.
7. In addition to the recognition in domestic legislation, three Asian countries, India, Bangladesh and Pakistan, are parties of the 1957 ILO Convention
on Indigenous and Tribal Populations in Independent Countries (No. 107), and
they report regularly on the implementation of the convention to the ILO Committee of Experts. Nepal has recently started the procedure to ratify the successor instrument, the 1989 ILO Convention on Indigenous and Tribal Peoples in
Independent Countries (No. 169), and will thus become the first Asian country
to have ratified this important instrument. Moreover, the situation of indigenous
peoples in Asian countries is now routinely examined by United Nations treaty
bodies in relation to the implementation of the State’s general international human rights obligations.
8. Despite these varied denominations and legal treatment, some States still
oppose the relevance of the discussion on the rights of indigenous peoples in the
Asian context. Regardless of the controversy around issues of definition, there is
an overarching consensus among Asian legal and political actors on the need to
address the human rights issues faced by these groups as a result of their distinct
identities, lifestyles, and histories. These issues are very similar to those faced by
indigenous peoples in other parts of the world, and fall entirely within the sphere
of the current international concern on the rights of these peoples, as reflected,
inter alia, in the United Nations Declaration on the Rights of Indigenous Peoples.
As pointed out by the Committee on the Elimination of Racial Discrimination
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(CERD), the Governments concerned should provide for the protection of indigenous peoples’ rights as recognized by international law, “regardless of the name
given to such groups in domestic law” (CERD/C/LAO/CO/15, paras. 17). From
this perspective, this report will analyze the main trends regarding the situation
of the rights of indigenous peoples of Asia, putting a special emphasis on the
issues of most immediate concern.

II. Issues of Special Concern Regarding the Rights of Indigenous
Peoples in Asia
A. The loss of indigenous peoples’ lands and territories
9. Some of the most serious forms of human rights violations that indigenous
peoples’ experience all over Asia are directly related to the rapid loss of indigenous
lands and territories, a process that, while affecting indigenous peoples all over
the world, is particularly marked in the Asian context. Development projects,
plantation leases, logging concessions, and the establishment of protected areas
have been major forces in the increasing loss of indigenous lands, leading to the
massive displacement of indigenous peoples form their traditional territories, the
degradation of their traditional environment, and rising poverty and migration.
This trend is fostered by the absence in many Asian countries of precise legal
regulations affirming indigenous peoples’ customary rights over their traditional
lands, territories and resources, as well as by the lack of adequate consultation
procedures in relation to development projects taking place in indigenous territories .
10. In Thailand, despite the recognition of customary natural resource management by local communities, legal instruments adopted in recent years, such
as the Land Act, the National Reserve Forests Act or the National Parks Act,
have failed to recognize indigenous and tribal peoples’ traditional land tenure
and use patterns. The enforcement of these laws have resulted in the expulsion of
many indigenous and tribal peoples, considered to be illegal encroachers on their
ancestral lands, as well as in a number of unresolved disputes between state lands
(including national parks, watershed areas and forestry preservation areas) and
community lands. Corruption by law enforcement officers related to the forest
industry is said to be rampant.
11. The development of single-crop, export-oriented plantations has involved
the destruction of the natural habitat in both highlands and lowlands where
indigenous peoples live, severely limiting the amount of land available for their
livelihood and depleting water sources. Only in Sarawak (Malaysia), an estimate
of 2.4 million hectares have been given under plantation licenses for the monoculture of palm oil and pulp. Many of these concessions are given over indigenous
traditional lands declared “development areas” and leased for prolonged periods.
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Indonesia has announced its intention to become the world’s largest producer of
oil palm, seen as a blooming alternative source of energy, and the official target
is to plant 4.6 million hectares throughout the archipelago. This has justifies the
transformation of the remaining forest areas into large plantations, with devastating effects on the local indigenous communities.
12. Land grabbing in Cambodia has became a dramatic example of a trend
that is also discernable in other Asian countries. Even though the 2001 Land
Law incorporates a number of advanced provisions concerning indigenous communal lands, indigenous communities are losing their lands at an alarming rate
as a result of economic concessions, illegal land transfer, and widespread Government corruption. This dynamic is mounting in the densely indigenous-populated
provinces of Ratanakiri and Mondulkiri, where the dispossession of indigenous
lands has resulted in increased rates of poverty and forced migration. Only in
the last decade, an estimated 6.5 million hectares of forest have been expropriated through concessions to timber companies, and another 3.3 million hectares
were declared protected areas (see the Special Rapporteur’s last thematic report,
A/HRC/4/32, para. 15). This critical situation is fostered by the insufficient legal
development of the indigenous land provisions of the Land Law, including the
lack of a procedural framework for land demarcation and titling; many observers
claim that there will be little land left to title by the time the sub-decree on titling
is really implemented. The Special Representative of the Secretary-General for
Human Rights in Cambodia has repeatedly called attention to the seriousness of
the situation, and has recommended that until the adoption of the sub-decree on
collective ownership of indigenous lands, a moratorium on land sales affecting indigenous peoples should be considered by relevant authorities (E/CN.4/2006/110,
para. 82 (h)).
13. In the Philippines, the Indigenous Peoples Rights Act (1997), recognizes
indigenous peoples’ rights over their ancestral lands and territories, and incorporates a process of demarcation and titling through the granting of Certificates of
Ancestral Domain Titles (CADT). In the last six years, more than 670 CADT
applications have been submitted. With an average of 4.5 titles issued per year,
it has been estimated that the National Commission on Indigenous Peoples will
take almost 25 years to issue titles over the existing applications. Among the
reasons of the slowness of the titling process, the existence of overlap between
ancestral domain areas and existing leases for mining, agro-forest, logging and
pasture have been noted.
14. The loss of access to natural resources is similarly experienced by coastal
peoples. For instance, the Palawan and the Molbog tribes in Bugsuk, Southern
Palawan, are still struggling to regain access to their ancestral marine territory
after a pearl farm was established. Fishermen who are caught in the perimeter of
the farm complain about harassment, ill treatment and illegal detention by company guards. Confronted with these vested interests, the National Commission
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has been accused of a weak commitment towards fully implementing its mandate.
In the report on his visit to Japan, the Special Rapporteur on contemporary forms
of racism described how the Ainu are still greatly limited in their capacity to fish
salmon, their traditional food. This situation is “humiliating, since it puts them in
a position of dependence on the public authorities in the access to their ancestral
alimentary resources” (E/CN.4/2006/16/Add.2, paras. 45-47).

B. The situation of forest peoples
15. Commercial logging, both illegal and Government-sponsored, is a major
source of indigenous land loss in practically all countries of the region. For instance, in Bangladesh, India, Indonesia, the Philippines and Thailand, forests are
considered State-owned lands, and indigenous communities lack any legal venue
to counter Government policies in these areas or seek compensation in cases in
which their traditional lands are lost.
16. The Andhra Pradesh Community Forest Management Project (APCFMP),
launched in 2002 in India with the support of the World Bank, has been opposed
by Adivasi organizations, who claim that the procedural safeguards incorporated
by the World Bank (including the establishment of forest protection committees
or Vana Samrakshana Samithi) have not been adequately implemented.
17. In Malaysia, indigenous communities have denounced that the national
forestry certification system run by the Malaysian Timber Certification Council
(MTCC) fails to recognize and protect indigenous customary rights over the forest they have traditionally occupied or used for their subsistence. Several cases
have been brought to the national courts as a result of the granting of timber
certification to private companies operating in communal lands, without prior
consultation of the communities concerned and with no compensation paid to the
people. In some cases, indigenous communities have mobilized against logging
in their ancestral territories, like the Dusun community of Terian, Sabah, which
recently stopped an illegal logging road that threatened its traditional forest near
Crocker Range National Park. Similarly, the Penan people in the Middle Baram
region of Sarawak, who have led several peaceful blockades and have endured
violence by loggers and security forces.
18. As in other parts of the world, indigenous peoples in Asia have suffered
the direct consequences of the establishment of national parks. This is for instance
the case of the Modhupur National Park Development, in Modhupuar, Tangail
District (Bangladesh). The Eco-Park project, initiated in 1999, involved the erection of walls that cut across the Modhupur forest, ancestral land of the Garo
and Koch peoples, without previously consulting them. Suspended in 2004, the
Eco-Park project was resumed after the declaration of the state of emergency in
January 2007, and there have been serious allegations of the detention of indigenous leaders, torture and even killings.
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19. Despite international praise for its international conservation efforts,
Nepal’s community forests have forced many indigenous communities, like
the Chepangs and the Rautes, from their traditional lands. In Sri Lanka, the
Wanniyala-Aetto indigenous people were evicted in 1983 from the lands which
they have occupied for centuries to give way to the Maduru Ova National Park;
since then, their number has fallen to only 2,500 members, half of the original
population, and they are on the verge of virtual extinction. More than 1,000
Adivasis have been expelled from the Muthanga Wildlife Sanctuary in Wayanad,
State of Kerala, India. In Indonesia, the Moronene people of Southeast Sulawesi
have been evicted several times since their traditional territory was declared a
conservation forest in 1997. A similar case is that of the Wana people after the
government announced the creation of the Morowali conservation area in their
traditional territory. The Semi tribe, in Malaysia, is opposing the establishment of
a National Botanical Garden in the Perak State, a project that aims at becoming
a major tourist attraction but that would expel the community from the ancient
rainforest in which they lived for generations, and over which they do not possess
a formal title.
20. In recent years, a number of countries have started to address the legal
vacuum concerning indigenous peoples’ communal land rights with the adoption of new legislation. Following the example of countries like Cambodia or
the Philippines, the 2003 Land Law in Viet Nam includes the category of “communal land”, which has opened the possibility for indigenous people to apply for
titles over their ancestral land and forest rights; some difficulties still need to be
clarified concerning the interpretation of various provisions of the law. In 2006,
after many massive protests by Adivasis and forest dwellers, India adopted the
Scheduled Tribes and other Traditional Forest Dwellers (Recognition of Forest
Rights) Bill. The bill grants extensive rights to indigenous forest dwellers, including the right to possess forest land for habitation and self-cultivation purposes, as
well as the right of access to forest resources and to participate in conservation
efforts. The Bill further incorporates a special procedure for the establishment of
“critical wildlife areas”, as well as for the informed relocation and rehabilitation of
the affected communities.
21. In the absence of specific legislation, national courts have played a major
role in affirming indigenous peoples’ rights over their traditional forest. For instance, in Malaysia, a number of decisions by the Supreme Court, including the
path-breaking Sagong Tasi v. Negeri Kerajaan Selangor (2002), have recognize
the existence of Orang Asli’s native title over their traditional lands even in the
absence of a formal title deed, despite the lack of statutory recognition of their
rights in Malaysian law.
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C. Forced relocation and international resettlement
22. One of the most serious threats to indigenous peoples’ survival in Asia
relates to the construction of megaprojects and other forms of forced relocation
or resettlement in the name of “national development”, which take place in several Asian countries at a particularly alarming rate. The Special Rapporteur has
expressed his concern in relation to some of these projects
23. In India, according to the Five-Year Plan (2002-7) of the National Commission on Scheduled Castes and Scheduled Tribes, 8.54 million tribals have been
displaced from their traditional lands as a result of development projects in the
states of Andhra Pradesh, Bihar, Gujarat, Maharastra, Madhya Pradesh, Rajasthan and Orissa, of which less than a quarter have been resettled. According to the
Commission, this massive displacement has led to “loss of assets, unemployment,
debt bondage and destitution.” The Special Rapporteur, as well as other human
rights mechanisms have repeatedly expressed their major concern about the Sardar
Sarovar Dam and Power Project, a multiyear, mutipurpose project affecting areas in
the states of Gujarat, Rajasthan, Madhya Pradesh and Maharashtra, involving the
relocation of 320,000 people and affecting the livelihood of thousands of others.
There is concern about the lack of adequate compensation or resettlement schemes
of the tribal communities affected. In addition, 168 new dams are scheduled for
construction in north-eastern India, without the meaningful participation by and
the consent of the Bodos, Hmars, Nagas and other indigenous communities that
have traditionally owned the land. These dams, it is argued, that will provide
electric power to other parts of India, will create irreparable harm to indigenous
peoples’ traditional subsistence communities. Concern has also been expressed
that these proposed dams are located in a highly seismic area.
24. Similar large scale displacement has resulted from mining. The Government of Jharkhand has open lands to 41 steel and mining companies for large
scale resource extraction, which will result in the destruction of 57,000 hectares
of forest and in the displacement of 9,615 families, 80per cent of whom belong
to scheduled tribes. Similarly, State-sponsored mining projects in Orissa have
resulted since 2004 in the displacement of hundreds of Jarene families, and 300
other families are still under threat as a result of new projects. The Khasi people of
Eastern Meghalaya now face the proposed resumption of uranium mining in its
traditional territory, involving the displacement of an estimate of 30,000 people,
the massive influx of non-indigenous settlers, and possible health risks.
25. The 13 dam cascade project on the Chinese portion of the Nu river would
have a considerable effect on the Nu, Lissu, Yi, Pumi and other ethnic minorities
in the area, and its impact of the biodiversity-rich Three Parallel Rivers World
Heritage Site has raised the concern of UNESCO’s World Heritage Committee.
Viet Nam is currently embarked in the construction of the Son Lam Dam, the
largest such project in the region, involving the submersion of 24,000 hectares
of land and the forced removal of 100,000 people, mostly ethnic minorities. The
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Bakun Dam in Malaysia is reported to cause the forced displacement of 5,000 to
8,000 indigenous persons from 15 communities by clear-cutting 80,000 hectares
of rainforest. In Laos, the construction of the Nam Theun 2 dam, in Khammouane
province, involves the displacement of as many as 6,200 indigenous people. The
Special Rapporteur, along with other special procedures, is currently engaged in
a constructive dialogue with the Government of the Lao People’s Democratic
Republic, the World Bank and other donors, promoting the effective implementation of the relocation and compensation program.
26. Laos and Thailand have undertaken the resettlement of many tribal
people as part of their program of eradication of drug plantations. The Government of Thailand launched in 2003 a “Master Plan for Community Development, Environment, and Narcotic Plant Control on the Highland”, leading to
the displacement of indigenous communities. Due to the relocation schemes,
many of these communities have broken up, and they often lack alternative ways
to provide for their subsistence. The Lao Government’s campaign of eradication
of opium poppy has been internationally praised as a success, but it has led the
displacement of an estimated 65,000 hill tribe people into new villages where they
are said to experience severe food shortages, disease, and mortality rates as high
as 4per cent.
27. The Vietnamese Government has adopted a “Fixed Field/Fixed Residence” policy that involves the resettlement of ethnic minorities, including many
indigenous and tribal communities, from remote areas into other more easily accessible locations. The purpose of this resettlement is to make social services more
easily available to these communities, but also to replace their traditional slashand-burn agriculture, viewed as inefficient by the Government, by other methods
of sedentary agriculture. The resettlement has generated the social and cultural
disintegration of many of these communities, as well as increased ethnic tension
as a result of a state-sponsored migration program to bring non-indigenous settlers into the indigenous highlands. A similar stand has been taken in Laos, where
numerous Hmong communities have been forcibly relocated by the Government
from their traditional lands in the highlands and resettled in so-called “focal
sites”, together with other ethnic minority group or Hmong from different clans.
Reports indicate that these resettlement sites are often not arable lands, and that
their traditional life has been eroded. In its last concluding observations on Laos,
CERD recommended the Government to avoid displacement, and if necessary,
to “ensure that the persons concerned are made fully aware of the reasons for and
modalities of their displacement and of the measures taken for compensation and
resettlement” (CERD/C/LAO/CO/15, para. 18).
28. The Dukha (Tsaatan) people, a reindeer-herder community living in
Mongolia’s Darhat Valley, endured similar attempts of forceful rellocation during the 1950s. Now they are striving to retain their traditional culture against
the depletion of their herds and the loss of their traditional lands. The establish-

Rodolfo Stavenhagen

ment of the Lake Baikal and Sayan Mountains Peace Park, in the border between
Russia and Mongolia, home of the Dukha and other peoples like the Soyot and
Buryat, or the 2002 adoption of the Charter Agreement on the Protection of the
Transboundary Reindeer Herding Cultures of Russia and Mongolia, constitute
important initiatives to promote the respect for indigenous peoples’ seminomadic
lifestyles with the protection of the environment in their traditional territories.

D. Conflict and repression
29. Historically, the denial of equal enjoyment of political and other rights
has led to an increase in violence that, in many cases, has involved indigenous
peoples directly. Internal conflict has posed an enormous burden on indigenous
communities and other parties involved, and has sometimes led to massive human
rights violations. Countless cases are also reported concerning abuses suffered by
indigenous peoples by military and paramilitary forces in the name of public
security, anti-insurgency, and counter-terrorism. Examples of these dynamics in
the past decades include the armed insurgencies in north-eastern in India, in
Aceh and West Papua, in Indonesia, and in Mindanao, in the Philippines, as well
as the protracted conflicts in Myanmar and Nepal. In Laos and Viet Nam, some
indigenous peoples still face retaliation for their involvement in armed conflicts
during the American War a generation ago, and they are reportedly denied full
citizen rights and persecuted as criminals.
30. Indigenous peoples (or “ethnic minorities”) in Myanmar, like the Kachin,
Karen, Karenni, Mon, or Shan, represent one third of the country’s total population. They have endured the worst consequences of the civil war that has stricken
the country for half a century, and which involved indigenous groups fighting
against the military government. They experience all sorts of human rights violations in the context of counter-insurgency operations against indigenous groups,
including extrajudicial killings, massacres, torture and sexual violence, and large
movements refugees and internally displaced persons as a result. The ILO has also
denounced the practice of forced labour, particularly in indigenous areas.
31. Different sources have documented the countless deaths of civilians, including children and elders, as a result of the continuous struggle of the Hmong
with the Lao Government since 1975. It has been estimated that 20 rebel groups
are surrounded by Lao military and reduced to starvation and disease in the forest where they have sough refugee. Many of them have fled to Cambodia and
Thailand, where there have been reports of hundreds of deportations. Following
the upsurge of military activity reported in recent years, several hundred Hmong
have reportedly “surrendered” to Lao authorities, and episodes of human rights
abuses have been reported, like the killing and gang rape of five girls by armed
forces in 2004 (CERD/C/LAO/CO/15, para. 22).
32. The Special Rapporteur has received reports documenting hundreds of
human rights violations of individual Degar (Montagnard) people in Viet Nam.

315

316

General Considerations on the Situation of Human Rights and Fundamental
Freedoms of Indigenous Peoples in Asia

These allegations refer to cases of arbitrary arrest, ill treatment, torture and extrajudicial killing by security forces. In addition, it has been alleged that 350 Degar
prisoners remain in Vietnamese prisons for human rights activism, for spreading
Christianity or for attempting to flee to neighboring countries. Following the
February 2001 and April 2004 protests in the Central Highland Region of Viet
Nam, when numerous killings and other human rights abuses by security forces
were reported, many hundreds of indigenous asylum seekers fled the country into
neighboring Cambodia in fear of Government repression.
33. The massive scale of political killing of indigenous leaders and human
rights defenders in the Philippines has been object of increased international concern in recent years. Leaders and member of indigenous organizations are tagged as
“legal fronts” of the Communists because of their human rights related activities,
and also because of their opposition to mining operations and other megaprojects
that threaten indigenous communities. The Melo Commission, established in
2006 by the Parliament to investigate the situation, concluded that the majority
of the killings could be attributed to members of the Philippine military. According to a report of Indigenous Peoples Watch-Philippines, 119 such killings took
place in the period April 2001-January 2007. Recent examples of such acts are the
killing of Rafael Markus Nagit, in June 2006, and the attempted assassination of
Dr. Constancio “Chandu” Claver on July 2006, leading to his wife’s death. The
situation has been reported on by the Special Rapporteur during his official visit
to the country in 2002 (see E/CN.4/2003/90/Add.3, para. 46); since his visit the
murder of another 84 indigenous leaders has been reported.
34. Indigenous peoples of north-eastern India have repeatedly denounced
the human rights violations committed by security forces under the Armed Forces
(Special Powers) Act (AFSPA) (1958), adopted in the context of an armed conflict
in Assam, Nagaland, and Manipur. After a 1997 decision of the Indian Supreme
Court that questioned the constitutionality of several of the AFSPA provisions, a
review committee appointed by the Government in 2004 proposed the amendment of the Act, but its recommendations were never publicly released, and violations of human rights continue unabated. Following the declaration of the state
of emergency by the President of Bangladesh in January 2007, the Special Rapporteur have received many allegations of suppressive actions against indigenous
leaders and organizations that would have involved the Joint Forces, consisting
of the military, the Rapid Action Battalion (RAB), the Bangladesh Rifles (BDR),
the police and intelligence servicemen, which were given special powers to control
corruption. Among the alleged abuses, there are reported cases of arbitrary arrest, detention and torture of members of Jumma leaders in the Chittagong Hill
Tracts and other regions. Decades of conflict in Nepal and in several Indonesian
provinces, including Aceh (Nanggröe Aceh Darussalam) and West Papua (Irian
Jaya), have left behind a tragic record of killings, forced displacement and other
serious human rights abuses among local indigenous groups. Indigenous peoples
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now demand full participation in the post-conflict political arrangements, and
plead for transitional justice schemes to repair past human rights violations.
35. Local conflicts resulting from the lack of recognition of the rights of indigenous peoples to their communal lands is another permanent source of repression
and abuse and often lead to violations of human rights violations of indigenous
peoples. The Special Rapporteur has received many reports from countries such as
India, Indonesia, Laos, Malaysia and Thailand, of arbitrary arrest or fake criminal
charges made against members of indigenous and tribal peoples, as well as other
forms of threats and intimidations, as a result of their mobilization to defend their
rights against State authorities. Cases of ill-treatment and torture during detention, as well as extrajudicial killings have also been widely reported. In India, for
instance, 15 Adivasis were killed in 2003 as a result of the use of excessive police
force in the demonstrations to protest against the establishment of the Muthanga
Wildlife Sanctuary. In Laos, 10 Degar people were killed as a result of the 2004
protests in the Central Highlands. In the Philippines, the lethal conjunction
of militarization and large scale mining and dam projects have led indigenous
peoples to coin the expression “development aggression”, which is to blame for a
wide range of human rights violations, including murders, massacres, and illegal
detention. The critical situation faced by the various Lumad in Mindanao or the
Tumandok on Panay Island, are cases in point.

E. Citizenship rights, refugees and asylum seekers
36. The lack of citizen rights has been a long-standing cause of human rights
violations against members of the hill tribes in Thailand since the enactment of
the Citizenship/Nationality Act in 1965. According to 2004 estimates, 90,700
original hill people are not given Thai citizenship or any enjoy other legal status,
remaining stateless in their own countries. The lack of access to citizenship rights
make them subject to many abuses, like charges of illegal entrance in the country
and denial of freedom of movement, threats, intimidation, and bribery. They are
also denied access to basic social services, including health care and education as
well as income generating activities. A mix of discriminatory laws and procedures,
deeply-rooted prejudices, and corruption are among the main causes of this situation, which has been repeatedly denounced by human rights bodies, including
the Committee of the Rights of the Child (CRC/C/THA/CO/2, para.24), the
Committee for the Elimination of Discrimination Against Women (CEDAW/
C/THA/CO/5, para. 78), and the Human Rights Committee (CCPR/CO/84/
THA, paras. 22-24).
37. Indigenous and tribal peoples in Myanmar face the worst consequences
of the civil war that has stricken the country for decades. For instance, as a result
of the large-scale offensive that took place in Karen state during 2006, 27,000
civilians were displaced, and some 232 villages destroyed. According to one independent source, between 2004 and 2006, some 470,000 Mon, Karen, Shan and
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Karenni were internally displaced as a consequence of violence, military operations and human rights abuses. Others have been able to flee the country, and
survival in extremely difficult conditions in formal or informal refugee camps in
neighboring countries.
38. Special mention must be made of the plight of the Khmer Krom people
in southern Viet Nam who complain about serious human rights violations, especially concerning citizenship, religious freedom, land rights and gender issues, as
a result of complex historical and geopolitical factors.

F. Autonomy rights and implementation of peace accords
39. In a number of Asian countries, constructive arrangements, including
autonomy regimes, have sought to accommodate the ethnic diversity of some
regions, or to put an end to decades of armed conflict. Inasmuch many of these
arrangements provide for limited autonomy in local affairs, political participation, and land and cultural protection, they represent positive steps towards the
promotion of the rights of indigenous peoples. However, comparative experience
suggests that these arrangements have a mixed record in terms of implementation, and that much remains to be done by the Governments concerned, and by
the international actors committed to the monitoring of these arrangements, to
ensure that indigenous communities are actively involved and their human rights
concerns taken into account.
40. Similar dynamics are found in the Chittagong Hill Tracts (CHT), in
Bangladesh, where an autonomy regime was instituted in 1997 following the
Peace Accord between the Government and the Parbatya Chattagram Jana
Samhati Samiti, a party representing 11 different indigenous communities of the
Jumma people. Indigenous people claim that many vital provisions of the Accord
have not yet been put in place, including the setting up of a functioning Land
Commission (constituted in 1999 but still not fully operative); the rehabilitation of Jumma refugees and internally displaced persons, and the formation of a
CHT-based police force. The policy of Government-sponsored transmigration has
dramatically changed the ethnic composition of the region, and Bengalese settlers
represent now more than 60 per cent of the region’s population, compared to
only two per cent in 1947. This influx has facilitated cultural assimilation, while
creating increased ethnic animosity over diminishing land and resources. Instead
of demilitarizing the area, it has been claimed that the Government has continued
sending armed forces to the region under the umbrella of the Uttoran (upliftment)
and Shantakaran (pacification) programs, allowing for the military intervention
in civilian administration and in the establishment of settler villages.
41. In 2001, Indonesia adopted the Special Autonomy Law No. 21, aiming
at finding a solution to West Papua’s political status and to bring peace to the
province. Similarly, a Memorandum of Understanding between the Government
of the Republic of Indonesia and the Free Aceh Movement was signed in 2005,
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providing for a limited autonomy to Aceh within basic sectors of public affairs,
as well as for the right to consultation concerning international agreements for
special interest to Aceh. While constructive arrangements have been seen as positive steps, the experience of West Papua after more than five years of the entry
into force of the autonomy regime is disquieting. The Government has continued
promoting the massive arrival of settlers on the island, the region is still heavily
militarized, and episodes of repression and abuse in Puncak Jaya and other parts
of the highlands have recently been reported.
42. Since a cease-fire was reached in Nagaland in 1997, the Government of
India and several Naga insurgent groups are involved in a peace process seeking to find the political accommodation of the Naga people under the Indian
Constitution. The peace process, which follows decades of violent insurgency in
various north-eastern states, is subject to ongoing tensions due to the resumption
of violence, internal rivalries among the Nagas and the animosity of neighboring
communities and state governments at the attempt to extend the ceasefire agreement to areas beyond Nagaland. Despite the many difficulties, the Nagas favour
a peaceful settlement of the conflict and demand full implementation of the 1997
agreement as a precondition to achieve this goal.
43. A deeply entrenched system of ethnic and caste-based hierarchy, along
with decades of internal conflict, has led to a disproportionate part of indigenous
peoples among Nepal’s poor. Nepal’s indigenous peoples, who represent 37 per
cent of the national population, have denounced that the recently endorsed
Interim Constitution fails to provide them with an equal representation in the
Constituent Assembly, and they are now demanding a federal republic based on
ethnic and regional autonomy.

G. The rights of indigenous women and girls
44. Gender-based violence has been recurrently used in the armed conflict
in Myanmar, where numerous cases of gang-rape, sexual enslavement and killing
of tribal women by members of the military have been reported. Although some
of these cases have been well documented, the Military has routinely failed to
investigate these abuses. In the CHT in Bangladesh, many cases of rape of Jumma
girls and women by settlers backed by the military have been denounced, but in
many cases the investigation of these cases is hampered by inaction on the part of
the military and even of health professionals. In the Philippines, the militarization of many indigenous areas has also resulted in the sexual abuse of women of
local indigenous communities. In India, the AFSFA has justified impunity of
sexual violence by members of the military against tribal women, sometimes with
the argument that they support insurgent groups.
45. The increasing numbers of indigenous women who have become victims
of sexual trafficking and prostitution is of special concern. While systematic data
is still lacking, in countries such as Mongolia, Thailand, Myanmar, Nepal, Laos,
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Cambodia and Viet Nam, indigenous women and girls are prime targets for trafficking and exploitation as beggars, sex workers, domestic workers, and even child
soldiers. In areas such as Chiang Mai, in Thailand, where there are thousands of
indigenous women working as sex workers, 70-80per cent of these women are
reportedly HIV positive. In other cases, like in Nepal, Indonesia, Bangladesh or
the Philippines, indigenous women and girls are forced to leave their communities
and search for jobs in other countries.

III. Conclusions
46. In recent years the plight of indigenous peoples in Asia has started to
become a specific issue of concern in the international human rights agenda, as
well as in domestic legislation and policies. Indigenous issues are increasingly the
object of specific attention by several Asian States in key areas such as land rights,
cultural protection, autonomy and self-government and development policies,
thus signaling an important change of mentality regarding the recognition of
cultural difference and its human rights implications. However, there is still an
important implementation gap with regard to existing constitutional and legal
provisions, and much remains to be done in order to mainstream indigenous
rights in policies and the institutional machinery at the national level. These
developments are overshadowed by the human rights violations still suffered by
indigenous peoples in some countries of the region as a result of internal conflicts
and insensitive official policies.
47. Indigenous peoples in Asian countries face patterns of discrimination
and human right abuses similar to indigenous peoples in other parts of the world.
Some of the most serious violations are related to the lack of effective protection in
domestic laws and policies regarding indigenous rights over their traditional territories, lands and natural resources, as well as to the their right to participate in decisions affecting these lands and resources. This has lead to widespread violations
in practically all countries of the region as result of land-grabbing and corruption,
forced displacement associated with the extension of plantation economies, the
construction of megaprojects, and particularly dam construction and mining;
and other State development policies.
48. Forest peoples are particularly affected by these dynamics of dispossession and removal, as the forests are quickly disappearing as a result of Government-promoted and illegal logging, and other State policies often with disastrous
environmental effects. Pastoralist communities similarly confront the loss of their
distinct livelihoods and cultures, essential to nomadic herding, which is frequently
deemed “backward” and “unecological” in official discourse and policy.
49. While militarization and State repression are frequently the source of
indigenous peoples’ human rights violations in many parts of the world, the recurrent and widespread character of these abuses in Asian countries gives rise
to special concern. Decades-long civil conflicts, insurgency movements, political
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crimes, and other abuses committed in the name of the struggle against terrorism
or secessionism have taken a deadly toll in indigenous and tribal communities.
Massacres, killings of social activists and human rights defenders, torture, sexual
violence, and displacement are still daily realities for many such communities.
While the Special Rapporteur acknowledges the complexity of the various contexts in which these violations occur, the seriousness of these violations leads to
the conclusion that the indigenous peoples are widely regarded in many countries
as “backward,” second-class citizens.
50. A number of constructive arrangements have been put in place in order
to accommodate ethnic diversity or to find a peaceful solution to decades-long
conflicts. While these initiatives provide important examples of ways in which the
principles of State integrity and autonomy can be combined in the Asian context,
a common denominator of ongoing experiences is the lack of implementation
of existing legal and political arrangements. Militarization, induced migration,
unequal development policies, and resulting human rights abuses are questioning
the spirit of such arrangements, while fueling the conflicts they seek to prevent.
51. As elsewhere in the world, the indigenous women of Asia experience
accumulated layers of discrimination and marginalization. They are subject to
human rights violations as a result of longstanding conflicts and the impoverishment of their communities. Sexual violence, trafficking and labor exploitation are
daily realities for many Asian indigenous women in Asia, a problem that is just
beginning to be fully understood.

IV. Recommendations
52. The protection of the rights of indigenous peoples is a human rights
imperative that cannot be subordinated, nor is it contradictory, to the objectives
of national unity or development. The Special Rapporteur calls upon Asian States
to give priority attention to indigenous issues, regardless of the constitutional
and legal status afforded to these groups in their domestic systems, taking into
consideration international norms as well as the positive examples found in comparative legislation in Asia and other parts of the world.
53. Asian States should continue their efforts to enter into dialogue with
indigenous peoples in order to work out constructive legal and political arrangements, within a spirit of mutual respect, autonomy, and self-determination. These
demands should not be repressed or criminalized, and their basic human rights
should be fully respected at all times, including in situations of conflict.
54. National legislation in Asian countries should incorporate indigenous
peoples’ property and use rights over communal lands, forest areas, pastures, and
other natural resources, with due regard to indigenous customary laws, traditional lifestyles, and cultural values. Where such legislation exists, renewed efforts
should be made in order to make indigenous rights effective, and special emphasis
should be put on the demarcation and titling of indigenous lands. The system-
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atic removal of indigenous peoples from their traditional lands as a public policy
should be halted, and such removal of indigenous peoples from their traditional
lands should be regarded as a last alternative and in cases of utmost necessity, and
under condition that they be fully compensated.
55. Indigenous peoples should be involved in decision-making at all levels
in the countries in which they live. They should participate in the design and
implementation of all policies that may affect them directly, particularly with
regard to development projects taking place in their lands and territories.
56. Asian countries should be actively and constructively involved in international discussions concerning the rights of indigenous peoples, particularly regarding the United Nations Declaration on the Rights of Indigenous Peoples and
the future role of the Human Rights Council in the promotion and protection
of indigenous rights. Asian states should consider the prompt ratification of ILO
Convention No. 169 on Indigenous and Tribal Peoples, particularly those that are
already party of the previous ILO Convention No. 107.
57. International organizations and agencies, as well as international financial institutions, should mainstream indigenous rights into their programs and
activities in Asian countries, on the basis of international norms and their own
policy guidelines in this area, irrespective of the level of recognition of these rights
in domestic legislation and policies. OHCHR country and regional offices in Asia
should further strenghen their programs of work the rights of indigenous peoples,
particularly of indigenous women. UNDP and ILO should continue their efforts to promote their policies on indigenous peoples. The World Bank, the Asian
Development Bank, and bilateral donors should ensure that their safeguards and
guidelines in relation to indigenous peoples are fully respected in their Asian
projects.

Notes
1

Rodolfo Stavenhagen is a sociologist and professor-researcher at the El Colegio de México. From
2001 to April 2008 was the first United Nations Special Rapporteur on the situation of the
human rights and fundamental freedoms of indigenous people.
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Indigenous Peoples In
Asia

Common Experiences and
Issues

identified by the participants at the
Workshop on the Concept of Indigenous
Peoples in Asia Chiang Mai, Thailand,
March 1-3, 2006

We are the indigenous peoples of Asia. We have lived in our territories
alongside other peoples who in the course of history have come to dominate us.
Our history has been questioned and our identity as indigenous peoples has been
denied. As a result, our land, territories and resources have also been appropriated
or made vulnerable.
We, the indigenous peoples of Asia, draw our unity and solidarity from experiences and issues that we have in common. We have jointly identified these as
follows:

History and Identity
• We identify ourselves as indigenous peoples and see ourselves as being
different from others.
• We have our distinct lifestyles, languages, cultures, customs and
community-centric, non-centralized social and political institutions,
which we inherited from our ancestors, and which we want to transmit to our future generations.
• We have a strong collective identity which is rooted in our history
and territories which are the foundation of our self-respect, dignity,
and freedom, and which emphasizes collective rights over those of the
individual.
• We are referred to by governments and outsiders by various terms
like tribals, hill tribes, highland people, ethnic minorities, indigenous
ethnic minorities, aboriginal people etc.
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• We are today colonized and dominated by others. We have been politically, culturally, and economically marginalized and pushed into a
subordinate position especially in the wake of the formation of nation
states and globalization.
• We have experienced a history of injustice, with our individual human
and collective rights and fundamental freedoms being denied, and our
people and resources continually exploited.
• We are looked down upon by the dominant population who misrepresents and distorts our way of life, and insists that we assimilate into
their culture. As a result, some of our cultures and languages have
disappeared and many have become endangered. Many of us are made
to feel ashamed of our indigenous identity and try to assimilate to
avoid stigma.
• Likewise, our political and justice systems have not been recognized
and alien systems have been imposed on us that destroy our decisionmaking institutions and holistic indigenous systems and at the same
time exclude us from the dominant political system.
• Most importantly, our right to self-determination has been denied.
Yet we are conscious of our resilience and our dynamic adaptability
that have allowed our societies to persist and we are determined to
maintain our identity and regain control over our lives, land and
destiny.

Land, Territories and Resources
• We have a unique historical collective connection with, and ownership
of, a territory over which we maintain complex and diverse customary
systems of land and resource use
• We have lived in our territories prior to the arrival of other, now dominant people, and before the formation of modern nation states. Some
of us however may reside in new lands as a result of forced displacement or other circumstances.
• Our livelihoods strongly depend on natural resources and as such we
have a close spiritual relationship with, and rich traditional knowledge
of, our environment
• Our indigenous systems and practices are not static but flexible and
dynamic; and our land and resource use systems show a high degree
of adaptivity.
• We are experiencing continuing non-recognition of our rights over
territory and of our customary land ownership and use systems leading to dispossession and exploitation of our land and resources.
• The imposition of land and forest laws lead to loss of our traditional
lands to state forests, protected areas, commercial plantations and
other uses outside our control.

Common Experiences and Issues

• As a result, we are experiencing increasing economic marginalization
and poverty.
These common experiences we share not only among ourselves but with all
indigenous peoples elsewhere in the world. And as for all indigenous peoples,
our situations and our problems will not be solved unless we are first recognized
as indigenous peoples and thus able to regain control over our lives, land and
destiny.
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Map of Asia showing the countries for which country profiles were compiled.
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Editor’s note
At the Workshop on the Concept of Indigenous Peoples in Asia in Chiang
Mai, Thailand in 2006 the participants unanimously agreed that a universal
definition of indigenous peoples is not desirable, and that the identification of
indigenous peoples has to be done separately, within the particular context of
each country and with respect to the right of indigenous peoples to self-identification. Indigenous representatives at the workshop made brief presentations on the
status of government recognition of indigenous peoples and relevant laws and
policies, on the common terms and designations used for people who have been
identified or identify themselves as indigenous peoples, and they presented lists of
the groups who are commonly considered indigenous peoples in their countries.
Partly based on these presentations, partly with the help of additional sources
the country profiles contained in this book were written, in most cases by several
authors. The area covered is South, Southeast and East Asia. Due to unforeseen
editorial problems, Timor Leste and Sri Lanka could not be included.
The authors and editors do not claim that the country profiles are comprehensive, and they above all do not claim that the identification of indigenous
peoples in any of the country profiles is to be considered final. The country profiles were compiled with the intention of providing basic information that can
help readers to conduct further, more specific and in-depth investigations on the
issues addressed.
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Chakma man, Rangamati district, Chittagong Hill Tracts. Photo: Christian Erni
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Bangladesh

Bangladesh borders India and Burma to the east, west and north, and is
bordered by the Bay of Bengal to the south. It has a land area of 147,570 km 2. The
majority of its 144 million large population are Bengalis, but it is also inhabited
by approximately two million indigenous peoples, belonging to over 40 different
ethnic groups. The largest indigenous population is found in the Chittagong Hill
Tracts in the Southeast of the country. The parts of Bangladesh outside of the
CHT are generally being referred to as the “plains” region, in contrast to the
Chittagong Hill Tracts, even though these areas also contain hilly land.
The indigenous peoples remain among the most persecuted of all minorities,
facing discrimination on the basis of their religion and ethnicity. In the Chittagong Hill Tracts, the indigenous peoples took up arms in defence of their rights
and, in December 1997, the 25-year-long civil war ended with a peace agreement
– officially called the Chittagong Hill Tracts Accord – between the Government of
Bangladesh and the Parbattya Chattagram Jana Samhati Samiti (PCJSS, United
People’s Party), which has led the resistance movement.

Terms used for indigenous peoples
The issue of the identity of the indigenous peoples of Bangladesh has led to
much debate and controversy, and on occasions has brought indigenous leaders and government officials into sharp disagreement. The aboriginal groups in
the Chittagong Hill Tracts (CHT) are generally known as “Pahari” (meaning
hillpeople), or as Jumma (from the common tradition of swidden or “jum” cultivation). The plains aboriginals, particularly those in the north-western greater
Rajshahi-Dinajpur region, used to be generally known as adivasi (or adhivasi,
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adibashi), meaning aboriginal or indigenous. However, ever since 1992, when the
International Year of the Indigenous People was declared by the United Nations,
more and more indigenous peoples, both from the CHT and the plains, have
started to increasingly refer to themselves as indigenous peoples in English, and
as adivasi in the national language, Bangla.
Government perspectives on the issue, however, are varied. The Ministry
of Foreign Affairs, for example, prefers the terms “tribe” and “tribal” (“upajati”
in Bangla), and is opposed to the use of the words “indigenous” and “adivasi”.
Non-indigenous functionaries at the district and sub-district levels also generally
prefer the term “tribe” and “tribal;” or their Bengali equivalent, “upajati”. The
terms “tribe” and “tribal” came to be applied during the British colonial rule and
tend to suggest a hierarchical categorization of peoples based on their level of
civilisational advancement with the tribal peoples being perceived as uncivilised
and primitive.

The Government’s position regarding the recognition of indigenous
peoples and their rights
Officially, the government of Bangladesh rejects the use of the term “indigenous peoples”. This was clearly stated for example by the representative of the
Permanent Mission of the Government of Bangladesh to the United Nations at
the Fifth Session of the UN Permanent Forum on Indigenous Issues, at the UN
Headquarters in New York, on 26 May, 2006. And a memo dated 19.04.2006
from the Ministry of Foreign Affairs, advises the Ministry of Chittagong Hill
Tracts Affairs to use the term “tribal” (“upajati”) but to refrain from using the
terms “indigenous” or “adivasi”.
The government’s reluctance to recognize indigenous peoples is largely politically motivated and has its roots in Bengali nationalism, which was the driving
force in the struggle for independence from Pakistan. The country’s population is
overwhelmingly Bengali and there is very little understanding among the political
establishment and mainstream society for diversity and multiculturalism.
The legal situation, on the other hand, is quite pluralistic, and reflects, in
its totality, the currency of all the terms preferred by government officials and
indigenous peoples combined. Recent legislation seems to favour the terms
“tribe/tribal”.1 A 1995 law – primarily a finance law, but also containing specific
references to the exemption of income tax payments by indigenous people in the
Chittagong Hill Tracts – uses the term “indigenous hillmen”.2 Other laws that
were framed in earlier periods, such as the Chittagong Hill Tracts Regulation of
1900 (Regulation I of 1900), use the terms “indigenous tribe” and “indigenous
hillmen” interchangeably.3 The term “indigenous hillmen” is also echoed in several references to the Finance and Income Tax Acts in the schedule to the 1900
Regulation, and in several correspondences of the National Board of Revenue.
Furthermore, in a recent case in the High Court Division of the Supreme Court
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of Bangladesh, the court took cognisance of the fact that the petitioner was an
“indigenous hillman” of the Chittagong Hill Tracts.4
The East Bengal State Acquisition & Tenancy Act of 1950 uses the phrase
“aboriginal tribes” to refer to several groups living in the plains regions, who
now identify themselves as indigenous or Adivasi.5 In the recent National Poverty
Reduction Strategy Paper adopted by the Government of Bangladesh, the term
“adivasi/ethnic minorities” was used.6 The private press and media too display
divergent attitudes, but on the whole, most tend to be accommodative towards
the views of the peoples concerned, and “indigenous” and “adivasi” are generally
preferred over “tribes” or “tribal”.
Even though Bangladesh is a signatory of Convention 107 on Indigenous and
Tribal Populations of the International Labour Organisation, the constitution of
Bangladesh neither recognises the cultural identities of the indigenous peoples
nor specifies measures to protect and promote their rights. The Bangladeshi State
however recognizes the presence of “tribal people”, the adivasi. In official documents, they are often referred to as “backward segments of the population”.
Although not backed by constitutional arrangements, the Chittagong Hill
Tracts Accord signed in 1997 does identify the Chittagong Hill Tracts (CHT) as
a tribal area and recognises their cultural rights. Under the terms of the treaty its
traditional governance system and the role of its chiefs are recognized, the area
was given more autonomy and a regional council was established to improve the
relationship between migrants to the area from the plains of Bangladesh and the
indigenous population. The Accord however remains largely unimplemented.
No official recognition comparable to that of the indigenous peoples of the
Chittagong Hill Tracts is extended to indigenous groups in other regions. At the
national level, the Special Affairs Division under the Prime Minister’s office is
responsible for the welfare of indigenous peoples in areas outside the Chittagong
Hill Tracts. However, although the Chittagong Hill Tracts usually have at least
a junior minister (“deputy minister”) in the government, the indigenous peoples
of other parts of the country do not have any direct representation, either in the
Special Affairs Division or in other policy-making bodies at the national level,
and demands for special representation have been ignored.
In spite of the lack of any legal recognition of indigenous peoples there are
legal and constitutional provisions which can be used in defending certain rights
for the indigenous peoples of Bangladesh. The Articles 28 & 29 of its Constitution makes provision of equal rights for its citizens and also stipulates affirmative
measures in favour of the “disadvantaged sections” of the society7. More importantly, there are a number of domestic legal documents (such as the Chittagong
Hill Tracts Manual 1900, Chittagong Hill Tracts Regional Council and Hill
District Councils Acts, or the Bengal Tenancy Act, 1950) that have specific legal
provisions for “tribal peoples”, often with respect to particular geographical area,
like the Chittagong Hill Tracts.
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The government’s Poverty Reduction Strategy Paper of 2005 is considered an
important policy document since it makes explicit reference to, what is termed’
“adivasi/ethnic minority communities”. The strategy paper clearly acknowledges
the indigenous peoples’ history of exclusion and their experience of discrimination by the mainstream society.
Bangladesh has ratified all major international human rights treaties and
conventions. These documents explicitly refer to the rights of indigenous peoples.
The one important exception is ILO Convention 169, which was drawn up to
replace Convention 107. Bangladesh was also one of the few countries of the UN
General Assembly that did not vote in support of the Declaration on the Rights
of Indigenous Peoples. The Bangladesh Government however did not vote against
it either; it abstained.
The following are the international human rights instruments ratified by
Bangladesh:
• ILO Convention No. 107 on Indigenous and Tribal Populations
(1957). Ratified on 22nd June 1972
• International Convention on the Elimination of All Forms of Racial
Discrimination (1965). Ratified on 11th June 1979.
• International Covenant on Civil & Political Rights (1966). Ratified
on 6th September 2000
• International Covenant on Economic, Social and Cultural Rights
(1966). Ratified on 5th October 1998
• Convention on the Elimination of All Forms of Discrimination
against Women (1979). Ratified on 6th November 1984
• Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1984). Ratified on 5th October1998
• International Convention on the Rights of the Child (1989). Ratified
on 3rd August 1990
• Convention on Biological Diversity (1992). Ratified in May 1994

Identifying indigenous peoples in Bangladesh
Estimates on the total population of indigenous peoples in Bangladesh range
from 1.7 to 3.7 million, or between 1.2 and 2.5% of the country’s 144 million
people. The Bangladesh Adivasi Forum (BAF) – an advocacy and human rights
organization of the indigenous peoples – puts the figure of about 3 million.
The Bangladesh Adivasi Forum identifies 45 ethnic groups as indigenous
peoples of Bangladesh. Devasish Roy, drawing from several sources, has compiled
a more comprehensive list of 59 groups. More groups could possibly be included,
like the Uchay/Usui of the Chittagong Hill Tracts (Roy refers to them in a comment as a sub-group of the Tripura). On the other hand, both lists include groups
whose status as “indigenous” in Bangladesh can be questioned (like the Monipuri
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and Assamese, who in neighbouring India are large, economically and politically
dominant non-tribal Hindu groups, and therefore sometimes not considered indigenous. The Assamese have been brought to Bangladesh by the British to serve
in the government). As elsewhere in Asia, it can sometimes be difficult to decide
on whether a particular group can be identified as indigenous. In by far the most
cases in Bangladesh, it is however fairly unambiguous.
The majority of the indigenous peoples reside in the northwest, north-central, northeast, south and southeast of the country. The largest concentration of
indigenous peoples is found in the hilly portion of the south-eastern Bangladesh,
known as the Chittagong Hill Tracts region. The indigenous groups in the Chittagong Hill Tracts are: Bawm, Chakma, Khumi, Khiang, Lushai, Marma, Mro/
Mru, Pangkhua, Chak, (not included in the BAF list), Tangchangya, Tripura,
Uchay (not included in the BAF list).
The indigenous peoples of the Chittagong Hill Tracts differ from the majority Bengali population in physical features (they are mongoloid like the people in
adjacent Burma and Northeast India), culture, social organization and religion
and they have their own languages, both in written and oral forms.
Until the announcement by the British colonizers of the Chittagong Hill
Tracts as “Totally Excluded Area” under the Chittagong Hill Tracts Regulation
Act, 1900, which restricted all migration of non-members of the hill people into
the district and centralised the administration of the region, the hill people were
self-governing small entities with no formalised political structures. The special
status of the Chittagong Hill Tracts was later abolished, which set in motion the
internal colonisation of the indigenous peoples and subsequent emergence of a
militant separatist movement.8 A 25 year long civil war ended in 1997 with the
signing of the Chittagong Hill Tracts Accord. The Peace Accord, however, has
so far not been implemented and the heavy militarization of the area continues
along with serious human rights violations, influx of settlers and tension between
indigenous people and the Bengali settler population.
In the north and northeast of Bangladesh live the Hajong, Garos, and the
Khasi. They also belong to the mongoloid stock and are linguistically and culturally closely related to Southeast Asian ethnic groups. The majority of the Hajong
live in Sunamgonj (Greater Sylhet) and Netrokona (Greater Maymansingh), and
fewer in number in Sherpur and adjacent districts. The Khasi mainly reside in
the hilly areas of the northeastern province of Sylhet. Traditionally the have been
practising shifting cultivation, with betel leaf being one of the main products today. The Khasi have also traditionally been involved in trading across the Indian
border, where a much larger Khasi population lives. The majority of Garos live in
the Garo hills in the north of the country and across the border in India, and there
is also a large number residing in the Modhupur Forest in central Bangladesh.
They belong to a matrilineal society and were traditionally practising shifting
cultivation, but government prohibition made many adopt wet rice and cash-crop
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cultivation. Lack of land rights, grabbing of land by outsiders, harassment as well
as the education and job prospects have lead a large number of Khasi and Garos
to migrate to the cities.
The non-mongoloid indigenous groups of Bangladesh are the Adivasis of the
north-western plains districts and, in smaller numbers, in the southern coastal
districts of Barguna and Patuakhali. They include several ethnic groups such as,
Santal, Banais, Bhuiya, Bhumijie, Ho, Kharia, Kharwar, Kora, Oraon, Munda,
Mahali, Munija, Turi, Mal Paharia, Sauria Paharia. The Santals are the largest
group, numbering over 200,000 people. Much larger population of these adivasi
groups live across the border in neighbouring India.
The adivasi have a distinct culture and social organization that are essentially
different from Bengali culture. Most of them still have their own language, communal land ownership and their traditional knowledge of resource management
or medicinal plants. Adivasis have been structurally marginalised by the mainstream society at all levels of society. Their specific cultural identity and rights
are not recognised and alienation of adivasi lands is taking place at an alarming
rate. Adivasis are among the poorest of the country. Participation of Adivasis in
education is very low, and almost zero at the higher levels of education.
This country profile was written by Christian Erni and Christina Nilsson (both IWGIA), with contributions from Binota Moy Dhamai, Asia Indigenous Peoples Pact
(AIPP) Foundation.
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Rawang girl, Kachin State. Photo: Colin Nicholas
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Burma

Burma, officially the Union of Myanmar is 676,578 km2 the largest country
in mainland Southeast Asia. It borders China in the north, Laos in the east,
Thailand in the southeast, Bangladesh in the west, and India in the northwest.
Burma is one of the ethnically most diverse countries in the world and this
diversity has played a major role in defining the country’s politics, history and
demographics. Burmans make up between 60 and 70% of Burma’s 50 million
people. The remaining are a plethora of ethnic groups, the exact number of which
has not been determined. It is usually the non-Burman ethnic groups that are
considered Burma’s indigenous peoples. The country is divided geographically
into seven, mainly Burman-dominated, divisions and seven ethnic states named
after the dominant ethnic groups: Chin, Kachin, Karen, Karenni, Mon, Rakhine
and Shan. These states also constitute the mountainous frontiers of the country
covering about 55 percent of the geographical area of Burma.
Burma has been ruled by a succession of military regimes dominated by
ethnic Burmans since the popularly elected government was toppled in 1962.
After decades of low-intensity conflict in indigenous peoples’ areas, the military
regime negotiated a series of ceasefire agreements with various groups in the early
and mid 1990s. The military regime has justified its rule, which is characterized
by the oppression of indigenous peoples, by claiming that the military is the only
institution that can prevent Burma from disintegrating along ethnic lines.

Terms used for indigenous peoples
Even though representatives of many ethnic groups from Burma have
since many years regularly participated in international meetings dealing with
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indigenous peoples’ issues, like for example those of the former United Nations
Working Group on Indigenous Populations or at present the United Nations Permanent Forum on Indigenous Issues, and even though many of them have come
to identify themselves as indigenous peoples, the term is still not very common
among political and civil society groups in Burma. The terms “ethnic nationalities”, “ethnic minorities”, and “indigenous ethnic minorities” are predominantly
used. “Indigenous peoples” is generally translated to Burmese as Taiyinta Lumyomya.1
The Burmese government regards only the Indian and Chinese communities
as having a “non-national” or “minority” status, while the native groups, including the Burmans, are considered as “nationalities”, “national races” or “nationality
groups”.2 For the government this implies that everyone is “indigenous” in Burma
and therefore the issue of indigenous peoples’ rights does not arise.

The Government’s position regarding the recognition of indigenous
peoples and their rights
The position of the Burmese government regarding the concept of indigenous peoples and its use in international law is expressed in the statement made
by Ambassador U Tin Kyaw Hlaing, permanent representative and leader of the
observer delegation of the Union of Myanmar, at the 44th session of the SubCommission on Prevention of Discrimination and Protection of Minorities, in
Geneva on August 26, 1993:
“Permit me to state at the outset that we in Myanmar (Burma) do not
have any problems of indigenous populations. Neither there is discrimination against them. The reason for this fact is simple. All the 135
national races residing in Myanmar are indigenous national races in the
true sense of that word. We have lived through weal and woe throughout
the ages. There were no distinct early arrivals or late comers.”
In the same year, the Chairman of the State Law and Order Restoration
Council summarized the government’s view on the country’s ethnic diversity and
identities on Burma’s Union Day on 12 February 1993:
“In the Union of Myanmar where national races are residing, the culture, traditions and customs, language and social systems may appear to
be different, but in essence they are all based on the common blood of
Union Kinship and Union Spirit like a hundred fruits from a common
stem... There can be no doubt whatsoever of the fact that our national
races have lived together unitedly in the Union of Myanmar since time
immemorial. 3”
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Many of the non-Burman ethnic groups reject this view, arguing that before
the British annexation in the 19th century they had never been brought under the
direct rule of any “Burman” government.
During World War II, while many Burman joined Japanese forces, many
non-Burman ethnic groups remained loyal to Britain. This reflected a genuine
desire for independence on the part of both groups; Burmans struggling to be
free of the British colonial yoke, and ethnic minorities wishing to escape Burman
domination.4
However, before its independence, General Aung San persuaded the nonBurman ethnic nationalities to join the Union that was being negotiated with the
British. An agreement popularly known as the Panglong Agreement was signed
to this effect on 12th Feb. 1947, and the spirit of which was incorporated into the
constitution proclaimed in the same year and which came into effect on January
4, 1948 despite the assassination of Aung San in July in 1947.
Under the 1947 constitution, a federal system of governance was envisaged
with non-Burman areas organized as the Shan, Kachin, Kayin, Kayah, and Chin
states; each possessing a degree of autonomy. The failure to fully respect constitutional guarantees lead to conflicts immediately after independence. Since the
much-promised Karen State remained undemarcated and they felt excluded, the
Karen began their struggle for a separate Karen nation
In 1958, as the ten-year opportunity for non-Burmans to secede from Burma
(granted as part of the Panglong agreement) approached, and amidst growing
discontent over the civilian government and fears of a communist takeover, the
military under General Ne Win was invited to take over the government. In 1962
he staged a military coup, after which the constitution was abandoned and with
it the constitutional guaranteed right of ethnic nationalities agreed on in the Panglong Agreement.
Over the past five decades, armed groups fighting for autonomy had operated among virtually all the larger indigenous peoples, predominantly in the
mountainous border regions. Since the military coup in 1962, each successive
military junta has subjected indigenous peoples to violent repression. A “Burmese
Way to Socialism” and a two-fold strategy was embarked upon: to run an allout counterinsurgency campaign in the rural countryside while at the same time
trying to establish a centralised, one-party system of government. In 1974 a new
constitution was adopted, which centralised every aspect of political, economic,
social and cultural life and abolished the right of secession.
Counter-insurgency operations by the army have been intensified since 1984.
The army has imposed harsh restrictions on indigenous communities in an effort
to eliminate grassroots support for the insurgents, and human rights violations
are rampant.
The State Law and Order Restoration Council (SLORC), later renamed to
State Peace and Development Council (SPDC), seized power in 1988. By the mid
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1990s, many of the armed ethnic groups had entered into ceasefire agreements
with the SPDC. In consideration for signing the ceasefire agreements, the SPDC
granted the various groups territories over which they could exercise political
and economic control. The ceasefire agreements are thought to serve mainly the
economic and political interests of the leaders and members of the armed ethnic
groups, and the SPDC which was able to increase its military presence in the
ceasefire areas. In some cases, the SPDC was also able to take over the economic
activities originally given to the groups in exchange for ceasefire agreements.5
Several armed groups have however not made ceasefire agreements with the
SPDC. These are6:
•
•
•
•
•
•
•
•
•
•
•
•

Arakan Liberation Party/Arakan Liberation Army (ALP/ALA)
Arakan Rohingya National Organization (ARNO)
Chin National Front/Chin National Army (CNF/CNA)
Hongsawatoi Restoration Party
Karen National Union (KNU)
Karenni National Progressive Party (KNPP) - broke previous ceasefire
agreement with the SPDC
Lahu Democratic Front
Lahu National Organization
Mergui-Tavoy United Front
National United Party of Arakan (NUPA)
Shan State Army – South (SSA-S)
Wa National Army

In general, the ruling military government severely restricts basic rights
and freedoms of all citizens, but indigenous peoples suffer from all forms of discrimination and oppression and a deliberate policy of Burmanisation. In spite of
the cease fire agreements that have been negotiated with the junta, the human
rights abuses perpetrated by the Burmese army have not abated. Arbitrary killings, forced labour, rape, forced relocation, destruction and forceful alienation
of property and other forms of human rights abuse continue to be committed
against indigenous peoples.
In mid-1992, military junta announced a plan to convene a National Convention, or Constituent Assembly, to lay down guidelines and basic principles
for a new constitution. On 9 April 2008, the junta released its proposed new
constitution for the country to be put to a vote in a public referendum. On May
10 the referendum was held and the regime announced that the constitution had
been overwhelmingly approved. The constitutional referendum has however been
widely dismissed as a sham and was conducted amid accusations of massive cheating at the polling stations and reports of a very low turnout.7
The charter was drafted by the generals without inputs from the pro-democracy opposition. The process is meant to culminate in multi-party elections in
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2010 and bring to an end nearly five decades of military rule in Burma. However,
the new charter gives the military an automatic 25% of seats in both houses of
parliament, which makes it impossible to alter the constitution without their support. It guarantees the military control of key ministries and the right to suspend
the constitution at will.8 With the new constitution Burma also remains a highly
centralized state, which runs against the demand of ethnic nationalities for federalism and greater autonomy of the respective states.
Burma has ratified only few international conventions: The Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW) and
the International Convention on the Rights of the Child (CRC). It has signed the
Convention on Biological Diversity in 1992, but has not yet ratified or acceded
to it.

Identifying indigenous peoples in Burma
The military junta estimates the percentage of non-Burman ethnic groups
to be around 30%. This figure is contested by non-Burman ethnic groups, some
suggesting even a figure as high as 50%. However, most estimates put the figure
between 30 to 40% of the total population. It has been suggested that existing
population data is distorted to “exaggerate the number of Burmans who form the
largest single ethnic group,”9 and in other cases the population of ethnic groups
may be exaggerated to “conceal the true scale of the physical destruction”10 of
these people.
The indigenous peoples live throughout Burma, but are concentrated mainly
in seven states and divisions named after the dominant ethnic groups there:
Chin, Kachin, Karen, Karenni, Mon, Rakhine and Shan. Groups like the Chin,
Kachin or Karen are very comprehensive ethnic categories that include a number
of distinct ethnic groups each. The Summer Institute of Linguistics, for example,
distinguishes between 20 different Chin languages and 14 Karen languages. 11
Lack of a reliable census makes it impossible to more than roughly estimate
the composition of Burma’s ethnic mosaic, the populations or percentage of each
non-Burman ethnic group. The last recorded official census of ethnic groups was
conducted by the British in 1931, and this identified 135 linguistic groups from
13 “ethnic families”. They belong to five linguistic families (Tibeto-Burman,
Mon-Khmer, Tai-Kadai, Hmong-Mien and Malayo-Polynesian).
The share of the major ethnic groups (or, rather, “ethnic families”) in the
overall population given in the census of 1931 are 65% Burman, 9% Karen, 7%
Shan, 2% Chin, 2% Mon, 1% Kachin, and 1% Wa. But this census also seems to
have conflated many smaller groups into the bigger ones as their differentiation
was based on the language a person may speak, which is not necessarily equal
to ethnic identity. 12 In addition to the difficulty of any outsider distinguishing
and identifying the numerous groups, some smaller groups who assert a separate
identity may be considered by a bigger group a part of itself.
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This country profile was written by Christina Nilsson and Christian Erni (both IWGIA), with contributions from Sui Khar, Chin Human Rights Organisation.
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Tampuen woman with her grandchild. Ratanakiri province. Photo: Christian Erni
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Cambodia

Cambodia covers a land area of about 181,035 km2 and borders Thailand,
Lao PDR and Vietnam. Estimates of the population range from 11 million to
14.8 million people. It is ethnically fairly homogeneous, with roughly 90 percent
of the nation’s population represented by Khmers. The rest are made up of groups
including Vietnamese, Cham, Lao, Thai, Chinese, and indigenous peoples. The
indigenous peoples, mainly considered to be the highlanders, are estimated to
constitute about 1% of the overall population.
Cambodia is considered by the UN to be one of the poorest countries in the
world, with about 35 percent of the population living below the poverty line. The
prolonged history of war and political instability after independence from French
colonial rule in 1954 has been a major impediment to achieving economic recovery and development that respects human rights. In Cambodia, the judiciary is
weak and under the control of politicians, political violence, intimidation of the
media, and human rights violations are common. Indigenous peoples are among
the most marginalized groups in Cambodian society.

Terms used for indigenous peoples
In Khmer, the most appropriate term for “indigenous people” is chuncheat
daoem pheak tech, which means literally “minority original ethnicity”. This term is
used officially by the Government. It is not clear whether the meaning is “indigenous people” or “indigenous peoples.” The word chuncheat, though commonly
used, is not found in standard Khmer dictionaries. The word chuncheat daoem
pheak tech appears to have been coined just recently, during development of the
2001 Land Law. It is generally accepted that this term refers to all the indigenous
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people of Cambodia, and does not apply to the Khmers, Chams, Chinese, Laos,
Thais, or Kinh (Vietnamese), although some of these people may indeed contest
not being considered indigenous in the future.
Other terms used in Khmer are:
•
•
•
•

Khmer loe, meaning “highland Khmer”.
Kol sampoan phnum, meaning “hill tribes.”
Chun antao kream, meaning “people within the region”.
Neak eysan means “northeastern people.”

The following two terms are widely used but considered offensive by indigenous people:
• Chuncheat, meaning “ethnicity”, or literally “national people”
• “Phnong”, or more correctly “Bunong”, is the name of one ethnic group
who mostly lives in Mondulkiri province. However, Khmer people
often mistakenly use the term “Phnong” as a pejorative to refer to all
indigenous people. “Samre” has a similar meaning.
To refer to indigenous people, Kreung, Tumpuon, Brao, Lun, and Kavet
people all use the term son sat, which means, roughly, indigenous people who live
in a specific place, have indigenous blood, traditions, and culture similar to other
indigenous people.
A distinction is made between chuncheat deum pheak tech used for indigenous
peoples (deum means “original”), and chuncheat pheak tech, which refers to other
ethnic minority groups like the Cham, Vietnamese, Chinese or Khmer Krom
(Khmer from the Mekong delta of neighbouring Vietnam). In the Land Law, the
former is used, i.e. indigenous peoples are distinguished from ethnic minorities,
while in the recent draft “National Policy on Minority People Development” the
term khmer loe has been replaced by chuncheat pheak tech.
The Kreung, Tumpuon, Brao, Lun, and Kavet people of Ratanakiri province
all use the term son sat in their own languages to refer to indigenous peoples.
Son sat originates from the Lao language and literally means the same thing as
chuncheat in Khmer.

The Government’s position regarding the recognition of indigenous
peoples and their rights
The terms “indigenous people” (chuncheat daoem pheak tech) and “indigenous
community” (sahakom chuncheat daoem pheat tech) are officially used by the Cambodian Government, although Prime Minister Hun Sen recently declared that
chuncheat Khmer daoem (“original Khmer ethnicity”) should not be used to define
someone’s ethnicity, since there has been a trend in many parts of the country
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to do that in recent years, in order to try to reclaim ethnicity-based land rights.
Some government officers from the Ministry of Interior have emphasized that
“indigenous people are all Khmers.”
Article 32 of the Constitution of the Kingdom of Cambodia states:
Khmer citizens shall be equal before the law and shall enjoy the same
rights, freedom and duties, regardless of their race, color, sex, language,
beliefs, religions, political tendencies, birth origin, social status, resources
and any position.
In the debate on the Constitution in the National Assembly, the representatives discussed and debated the definition of Khmer citizens. It was agreed that
the term included some Cambodian ethnic minorities, such as the khmer loe and
the khmer islam (“Muslim Khmer”, which are mainly the Cham, some of whom
however claim to be indigenous).
In 1994 the Inter-Ministerial Committee (IMC)1 for Highland Peoples Development was formed by the Government, at the same time as the Highland
Peoples Programme of the United Nations Development Programme (UNDP)
was established. At present, IMC is the main body representing the Government
in coordinating activities with those national and international institutions and
NGOs working in the northeastern provinces, where the vast majority of the
indigenous population lives.
Despite the guarantees in the Cambodian Constitution and the existence of
the IMC, there is no current active policy in Cambodia concerning indigenous
peoples. The “General Policy for Highland Peoples Development”, drafted in
1997, has been reviewed and the final draft, now called “National Policy on Minority People Development”, was made by the Ministry of Rural Development.
In its introduction, the policy refers to at least 24 groups of indigenous peoples of
living in Cambodia. It uses the same definition as the one given in article 23 of
the Land Law of Cambodia 2001.
A Department of Ethnic Minority Development (DEMD) was created under
the Ministry of Rural Development . The DEMD has led the process of drafting
a “National Policy on the Development of Indigenous Peoples”, and with support
of the United Nations Development Programme (UNDP) has developed a “Strategic Plan for the Development of Indigenous Peoples 2006-2008”. The strategic
plan has however never been implemented.
General laws affecting indigenous peoples in Cambodia include the Land
Law (2001) and the Forestry Law (2002). Chapter 3, Section 2 of the Land Law
(2001) is entitled “On immovable property of indigenous communities”. It describes the rights of indigenous communities (sahakom chuncheat daoem pheak
tech) to register their communal lands. Article 25 states that “Indigenous community land is all the land on which the community set up residence and undertake
traditional agriculture.” Official pilot projects to title indigenous communities’
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lands were done in three villages and the by-laws being developed by the Ministry
of the Interior are expected to serve as the basis for guidelines, to be applied across
the country. It is unclear when the by-laws will be completed, and there may be
some foot dragging in the government. During 2007 the Ministry of Land Management, Urban Planning and Construction (MLMUPC) focused on finalizing
two other pieces of legislation relevant to indigenous peoples’ land rights: the
Policy on Indigenous Peoples Communal Land Registration; and a yet un-named
sub-decree also addressing communal land registration. Civil society groups have
been involved in ongoing negotiation with relevant government agencies to ensure
the policies’ content are in line with existing legislation. By the end of 2007 the
draft sub-decree had however not yet been publicly released.
The Forest Law recognizes community forests and indigenous communities’
right to forest products in concession areas. Article 37 of the Forestry Law (2002)
says: “Local communities who conduct traditional swidden farming can do so on
land belonging to indigenous communities that has already been registered with
the state....”
Cambodia is a signatory to a number of international instruments that are
designed to protect the rights of indigenous peoples. This includes the following:
• International Covenant on Economic, Social and Cultural Rights
(ICESCR)
• International Covenant on Civil and Political Rights (ICCPR)
• International Convention on the Elimination of All Forms of Racial
Discrimination (CERD)
• Discrimination (Employment and Occupation) Convention, 1958
(No. 111) of the International Labour Office (ILO)
Cambodia is a party to the Convention on Biological Diversity (1992), which
recognizes the role of indigenous peoples in protecting biodiversity. The Cambodian Government also voted in favour of the UN Declaration on the Rights of
Indigenous Peoples in the UN General Assembly .

Identifying indigenous peoples in Cambodia
There are no recent census data on the population of indigenous peoples
in Cambodia. In 1997, the Inter-ministerial Committee on Highland Peoples
Development estimated the total population of “indigenous minorities” in Cambodia to be about 120,000 people, which represented only 0.95% of the total
population of Cambodia. Bourdier (1996) gave a figure, based on census data,
of 142,700 people for 1995. Generally, it is assumed that indigenous peoples in
Cambodia make up over 1% of the total population. The largest concentrations
of indigenous peoples are found in the four north-eastern provinces of Ratanakiri, Mondolkiri, Steung Treng, and Kratie. Over 90% of Cambodia’s indigenous

Cambodia

peoples live there. They form the majority of the population in Ratanakiri (66%)
and Mondulkiri (71%). In Steung Treng they make up 7%; and in Kratie 8%.2
Indigenous peoples also live in eleven other Preah Vihear, Kampong Thom, Siem
Reap, Koh Kong, Sihanoukville, Kampong Speu, Kampong Cham, Battambang,
Bantey Mean Chey, Odar Mean Chey and Pursat. Some were dispersed to other
parts of the country during recent wars.
These 15 provinces are mentioned in the draft “National Policy on Minority
People Development” recently finalized by the Ministry of Rural Development.
Among the ethnic groups identified as indigenous are the Brao, Chong or
Khmer Daoem, Jarai, Kachak, Kanchruk, Kavet, Khaonh, Kraol, Kreung, Kui,
Lun, Mil (Mel), Por (Poar, Pear), Phnong (Punong), Rhade (Ede), R’ong, S’och
(Saoch), Stieng, Suoy, Thmon, Tumpuon. However, the Lun, Kavet, Kreung and
Brao are considered by many to all be Brao sub-groups.
The territories of some groups go beyond the Cambodian border. The Jarai
and Rhade in Ratanakiri, and the Bunong in Mondulkiri and Kratie, may be
found respectively in the provinces of Pleiku and Dalat in Viet Nam; the Kui,
present in Preah Vihear and in Kampong Thom, are also found in Thailand and
in Lao PDR; and the Brao and Kavet in Ratanakiri are related to those in southern Lao PDR.
Most indigenous communities have undergone traumatic times during the
past decades. The aftermath of Cambodia’s independence in 1954 saw the implementation of government policies that sought to integrate them into the mainstream Khmer society. Khmer soldiers and their families were posted to these
provinces with the responsibility of implementing the policy of integration. This
assimilationist policy involved the expropriation of indigenous communities’ lands
and villagers were forced to work on plantations. Several indigenous communities
and villages in the highlands were displaced and relocated to new places along the
river, with the aim of encouraging wet rice cultivation. The Khmer language was
taught with the education model focused on transforming the “backward” social
system of these groups. This policy of Khmerization was met with considerable
resistance and occasionally let to clashes, revolts, and armed confrontations.3
Situated close to the Lao and Vietnamese border, the indigenous peoples in
the northeast were heavily affected by the second Indochina War. Livelihood was
disrupted and many were forced to leave their land. Bomb craters are still found
all over their territories.
The coming of the infamous Khmer Rouge saw a lot of indigenous communities again relocated to work in lowland rice fields. The Khmer Rouge also began
with their own assimilation program. Entire villages were resettled, indigenous
communities were forbidden to speak their languages and forced to learn Khmer;
their traditional rituals, dress and hair style were also forbidden. Some indigenous
communities living near the border fled to neighbouring countries. After the defeat of the Khmer Rouge, these relocated and displaced indigenous communities
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returned to their ancestral lands, reverting to their traditional farming methods.
The 1980s again saw resurgence in government policy to integrate the indigenous communities into the mainstream Khmer society through its policy of
encouraging indigenous communities to reside along the river and close to the
road, partly to avoid the Khmer Rouge which was still active in remote places.
Around the same time, lowland Khmers were encouraged to go settle in less
populated and remote areas such as Ratanakiri. And with them they brought into
these areas new practices of resource use which were directed toward benefiting
commercially. Industrial logging, large-scale plantation development, commercial
farming and mining began to be extensively practiced in these areas. Large tracts
of land under the traditional control of the indigenous communities were given
away as concessions to individuals and commercial companies for exploitation
of resources leading to environmental degradation and the denial of access for
indigenous communities to resources that were traditionally under their control.
The trend continues with more and more cases of conflicts over land coming to
the fore.
The indigenous peoples concentrated in the north-eastern provinces of Cambodia “represent perhaps the most disadvantaged population group in the country”. The report mainly refers to lack of access to education and health services.
The loss of land and access to forest due to illegal land transaction, the issuing of
mining concessions and land concessions for plantations are currently however
the main threat to the well-being and future survival of Cambodia’s indigenous
peoples.
This country profile has been compiled and edited by Christian Erni and Christina
Nilsson based on a presentation by Nun Sokunthea and Peter Swift, and further
inputs by Sophorn Sek, ILO Phnom Penh, Ian Baird of the Global Association for
People and the Environment (GAPE), and Sao Vansey of the Indigenous Community
Support Organization (ICSO).
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Yi woman, Yunnan Province. Photo: Christian Erni
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China

China occupies a vast continental landmass in East Asia. With its 9.6 million
km2 it is the third largest nation by area. It is bounded in the north by Russian
Siberia, to the east by Korea and the East China Sea, to the west by the Central
Asia nations, and to the south by Pakistan, India, Nepal, and the countries of
Mekong Southeast Asia.
For the sake of current international convention and expediency, we shall
in this article refer to the present recognized international boundary of China.
As it is, we shall therefore also include the ethnic groups living in Tibet, Uighur
Xinjiang, Inner Mongolia, and other “autonomous regions” of ethnic minority
peoples.
In spite of possessing the world’s largest population of 1.3 billion, China’s
demographic distribution is very uneven. Most of the population, dominated by
Han Chinese (at over 90 %), live in the coastal and eastern half of the country,
in the urban centers and rural villages of the plains and hills along the Yangtze
River, the Yellow River, the Pearl River and their tributaries. Low population
density is found in China’s central and western regions, as these are dominated
by loess hills, arid grasslands, deserts, mountains and alpine plateaus. It is also
in these more harsh environments, and in the higher uplands and mountains,
that most of the non-Han Chinese, the so-called “ethnic minorities” of China,
live. These peoples have been incorporated into the expanding Chinese empire
through military conquests and vassal state subjugation over the centuries.
The Chinese government officially recognizes a total of 55 “ethnic minority
groups” in the country, which according to the census of 2000 comprised of
105,226,114 persons, or 8.47 % of the total population.
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Terms used for indigenous peoples
The Chinese government does not recognize the term, “indigenous peoples”,
and does not agree to its concepts and definition as accepted in international fora.
The official terminology and preferred usage is “ethnic minorities” or “minority
peoples”. At the international level, Chinese officials have stated that, “In China,
there are no indigenous people and therefore no indigenous issues.”1
In Chinese language and culture, there are various terms used for non-Chinese tribes, or people of foreign lands, with words such as “Fan” (番 or 蕃), and
“Man”(蠻). These carry the connotations of “barbarian”, “primitive”, “backward”,
or “uncivilized people”. The words still have the derogatory meanings in modernday usage.
Besides general and inclusive term of “Fan” (番 or 蕃), the Han Chinese
throughout historic times have a familiar stock phrase when talking about the
“enemy peoples” or “the uncivilized tribes” living in the hinterlands or outside of
the Middle Kingdom - 「東夷、西狄、南蠻、北戎」(Dong Yi, Si Di, Nan Man,
Bei Rong).
Dong, Si, Nan, and Bei (東西南北) are the Chinese words for the four cardinal directions of East, West, South, and North. Yi, Di, Man, and Rong (夷狄蠻
戎) originally referred to specific nomadic or tribal peoples in the regions outside
of the Chinese heartland of Yellow River Basin.
As Chinese dynasties and empires expanded through the historic periods,
these terms later evolved to describe what the Chinese regarded as the uncivilized,
primitive nomadic or tribal peoples who are found further outwards in the hinterlands, and also for those ethnic peoples who had yet not been conquered and
not yet brought under Chinese imperial rule.
“Dong Yi” (東夷) is associated with the coastal and island peoples outward
from the East China Sea. Scholars generally agreed that at one time it referred to
the sea-faring peoples and islanders of Japan, Okinawa, and Taiwan.
“Si Di” (西狄) means the nomadic people of China’s western frontiers, and
is associated with the Uighurs, Kazaks, and other Turkic-speaking peoples of
Central Asia, and it also refers to the Tibetans.
“Nan Man” (南蠻) refers to the ethnic peoples living in the hills and mountains in a large belt from China’s southeast to the southwest regions. In historic
times, all areas south of Yangtze River are regarded as lands of the Nan Man
tribes. These included today’s Yunnan, Guizhou, Sichuan, Guangdong, Fujian
provinces, and the Guangxi Zhuang Autonomous Region. Most of the historic
Nan Man peoples are related to the “hill tribes” or ethnic groups of Mekong
Southeast Asia, or are ancient Austronesian-speaking peoples.
“Bei Rong” (北戎) is taken to refer to the non-Chinese peoples inhabiting
the northern frontiers outside of the traditional Chinese homeland. It has been
historically used to refer to the Mongolians, Manchus, Koreans, and other ethnic
minorities of the north. Another term commonly used throughout history for the
northern nomadic tribes is “胡” (Hu).
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The Government’s position regarding the recognition of indigenous
peoples and their rights
When the PRC was established in 1949, a national project on “Ethnic Minority Identification (or Classification)” was initiated. At that time, Yunnan province
in the southwest, for example, reported to the national government that there
were around 260 “ethnic groups or minority peoples” within the province. On a
national level, a total of 400 groups were reported. The government simplified this
complexity by merging and classifying various ethnic groups under the 55 ethnic
groups that were subsequently officially recognized.2
These official ethnic minority groups include Tibetans, Uighurs, Mongolians,
along with those that outsiders would consider as “foreign minority peoples” living within the current Chinese borders, such as Russian, Korean, Kirgiz, Kazak,
and Tajik. Interestingly, Hui (a term for Moslem), a religious minority of western
China (mostly descendents of Uighur, Kazaks, and other Turkic-speaking nomadic peoples) is also recognized as one of the 55 ethnic minority groups in the
country.
Other, more well-known Chinese ethnic minorities are the tribal communities living in the mountains, hills, and upland valleys of south and southwest
China, such as Lisu, Lahu, Miao, Hani, Jingpo, Jino, Dai, Naxi, Bai, Wa, Yi, Dulong, Deang, Blang, and others, whom have close historic, ethnic, and linguistic
links to the indigenous peoples of neighboring countries of Southeast Asia.
It must be noted that official PRC government also included “Gaoshan”
(meaning “high mountain” people) in its 55 ethnic minority groups. “Gaoshan”
is a collective term for the ethnic groups of the Austronesian linguistic family now
recognized as the indigenous peoples of Taiwan.
China passed the “Law on Regional Ethnic Autonomy” in 1984, which was
revised in 2001 to keep up with new developments. This law is the most important
basis for policies on ethnic minority autonomy. According to article 73m, “The
People’s Congresses and their Standing Committees in autonomous areas and
in provinces and municipalities with autonomous prefectures and autonomous
counties should determine concrete implementation guidelines”.3
In those areas where there were concentrations of one or more ethnic minorities, autonomous regions, counties and prefectures were established, in accordance
with population concentration, local ethnic relations, and economic development
as well as historical conditions. At the provincial level, five autonomous regions
were established, namely, Inner Mongolian Autonomous Region (1947), Xinjiang Uighur Autonomous Region (1955), Guangxi Zhuang Autonomous Region
(1958), Ningxia Hui Autonomous Region (1958), and Tibet Autonomous Region
(1965). Aside from the five autonomous regions (provinces), there are 30 autonomous prefectures, and 120 autonomous counties.4
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China has signed the following international human rights conventions:
• Convention on the Elimination of All Forms of Racial Discrimination;
• Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment;
• Convention on the Elimination of Discrimination Against Women;
• Convention on the Rights of the Child;
• International Covenant on Economic, Social and Cultural Rights;
• International Covenant on Civil and Political Rights.
China has however not yet to ratified the latter two, signed in 1997 and 1998
respectively.5

Identifying indigenous peoples in China
By historic records and official school textbooks, the Han Chinese have their
origin in the amalgamation of several tribes in the Yellow River basin areas of the
present northern China provinces of Henan, Shanxi, and Shaanxi. Originally
known as the ”Hua-Sia” tribes (華夏民族), these ancient tribes were united by
the legendary Yellow Emperor (黃帝 “Huang Di”) during the third millennium
B.C.
Throughout history, the Chinese people referred to their country as “Middle
Kingdom” (中國Zhong Guo). They regarded themselves as inhabiting the “centre
of human civilization”, as they were bounded by the ocean to the east and south,
and the wide expanse of mountains, uplands, and deserts to the north and west.
In the course of the advance of Chinese civilization through the millennia the
Chinese people came to regard themselves as culturally superior to the nomadic
peoples, the forest-dwelling hill tribes, and other “less advanced” or “backward”
peoples of these hinterlands.
In contrast, the ethnic minority groups of China have different cultural and
linguistic origins, and originate in their own homeland areas. In general, they
mostly still live in their traditional territory, which are in the hills and mountainous regions, and the western hinterlands of present-day China.
They are regarded as having different “ethnic” and “cultural” characters from
the Han Chinese. Nevertheless, after the communist revolution and the establishment of modern China after 1949, the government of the People’s Republic of
China (PRC) and the communist party hold that the ethnic minority peoples
have also been “liberated”, and officially they are regarded as “members of the big
family of Chinese people” in modern China.
Although it has not been clearly established which of the ethnic minority groups can be considered as indigenous peoples, it is generally understood
that they mainly comprise the ethnic minority groups living in the south and
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southwest of the country, along with some groups in the hinterlands of north,
northeast, and the west regions. Most of them are subsistence farmers or nomadic
herders belonging to the poorest segment of the country and they have illiteracy
rates of over 50%.

South and Southwest China
Through their historic experience and varying ways of cultural contacts, the
Chinese people have quite different concepts about “ethnic minority peoples” when
they talk about the “Nan Man” (南蠻), southern tribal peoples, as compared to Si
Di (西狄) and Bei Rong (北戎), the mostly nomadic peoples of China’s northern
and western hinterland regions.
In modern-day understanding, the “Nan Man” (南蠻) or China’s southern
tribal peoples would come closest to what are elsewhere identified as “indigenous
peoples”. They comprise a large number of ethnic groups, like the Lisu, Lahu,
Miao, Hani, Jingpo, Jino, Dai, Naxi, Bai, Wa, Yi, Dulong, Deang, Blang, etc.
They have their traditional homeland in the hills and mountains of present-day
south and southwest China. They are now in greatest concentration in Yunnan,
and to lesser extent in Guizhou, and Sichuan provinces.
The indigenous peoples of South and Southwest China live in tribal communities, usually rural villages, and have their own distinct culture, language, traditional customs, and beliefs. They are mostly engaged in subsistent agriculture,
while some groups still practicing shifting cultivation, and they depend much on
natural resources of forests and mountains. Some of these groups live in remote
isolation, are still engaged in traditional hunting, fishing, and gathering lifestyles.
Most of these “Nan Man” (南蠻) or China’s southern tribal groups are related to
the Mon-Khmer and Tibeto-Burman speaking peoples in the neighboring countries of Vietnam, Laos, Cambodia, Thailand, Burma and Northeast India.

North and West China
The Tibetans, Mongolians, Uighurs, and other ethnic groups found in the
western and northern regions have historically been referred to by the Han Chinese as “Si Di” (西狄) and “Bei Rong” (北戎). They are undoubtedly “minority
peoples” vis-à-vis the dominant Han Chinese population and when referring to
the present internationally recognized national boundary of the People’s Republic
of China. while some people do not regard them as true “ethnic peoples” of China
proper.
The Tibetans, Mongolians, Uighurs, and other China’s ethnic minority
groups of the western and northern regions mostly inhabit the arid to semi-arid
lands. Traditionally, a large proportion of their populations have been nomadic
pastoralists, with seasonal migrations to different locations.
In contrast to the “Nan Man” groups mentioned above, it has been argued
that Tibetans, Mongolians, and Uighurs cannot be considered as “indigenous
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peoples” in the present understanding, because they are not “non-dominant”
peoples, but in the past were builders of kingdoms and dynastic empires themselves.6 The Tibetans, Mongolians, and Uighurs controlled large territories after
expansion and military conquest arising from their traditional homeland. The
Mongolian Empire, founded by Genghis Khan, at its peak in the 13th to 14th
century had conquered all of China, much of central Asia and Eastern Europe.
Tibetan King Songtsen Gampo founded the Tibetan Kingdom in the 7th century,
which built upon earlier dynasties that can be traced to the first century BC. The
ethnic Uighur people maintained their historic and cultural links to the Uighur
East Turkestan Kingdom, which was in existence through the Middle Ages, but
fell to the invading Manchurian army from China in 1759.
In times when the Chinese Empire was strong, the Tibetans, Mongolians,
and Uighurs came under subjugation by military conquest. In other periods, they
signed peace treaties, with agreed annual offering and gifts, as conditions to become protected vassal states at the border of the Chinese Empire proper.
It is with reference to this historical context and the particular relationship with past Chinese dynastic empires that some have argued that Tibetans,
Mongolians, and Uighurs are only now, within the modern Chinese nation state,
minority peoples. They once were powerful people with their own states. Today,
only “Outer” Mongolia exists as independent nation state.
It should also be mentioned that the Tibetan and Uighur political movements seeking independence from China have hardly ever used the international
discourse on indigenous peoples’ rights as a forum to voice their aspirations.
There are however small ethnic groups with lifestyles, cultures and social
organizations distinct from those of the dominant groups in these areas. An example is the Oroqens in present-day Oroqen Autonomous Banner in the forests
of the Greater and Lesser Hinggan Mountains in Inner Mongolia Autonomous
Region. Today, they number around 7,000 people. Traditionally, the Oroqens
had lived a life of hunting and fishing in the forests, but have been resettled by
the government in the 1950s.
Another example are the Ewenki of the Ewenki Autonomous Banner in the
Greater Hinggan Mountains of Inner Mongolia and Nahe County of Heilongjiang Province. The Ewenki have traditionally been nomadic reindeer herders.
There are larger Ewenki populations in Russia. In China they number around
26,000 people.
In Tibet, several smaller ethnic groups, like the Nu, Dulong, Moinba,
Lhoba, Naxi, Deng, and Sherpa live among the dominant Tibetan population.
They comprise of less than 8% of the population. Many of these ethnic groups
are also found in neighbouring provinces of Southwest China or in countries
bordering Tibet.
It is therefore argued that the concept of “indigenous peoples” should rather
be applied to such small peoples living among the dominant Tibetans, Uighurs
and Mongols.7

China

This country profile has been written by Jason Pan, director of TARA – Ping Pu, with
inputs from Christian Erni, along with Prof Lim Siu-Theh, Huang Chi-Ping, and
Ong Nga-Ping of the Ethnology Department of the National Cheng-Chi University
(Taiwan).
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References to this are hard to find. Few academics in China would officially espouse such views,
as it a very sensitive issue.
In Xinjiang Autonomous Region, the situation is somewhat more complex. The Uighurs are the
largest ethnic groups and historically have been politically dominant. There are smaller ethnic
groups and nomadic tribes that are distinct from the dominant groups, but the authors of this
article do not have sufficient information to elaborate further on the subject in this article.
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Angami elder, Nagaland state. Photo: Christian Erni
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India

India covers an area of 3.3 million km2 and with just over one billion people
India ranks right after China as the second most populous country in the world.
Although only few areas of India remain uninhabited and unused by humans, the
population is very unevenly distributed. More than three fifth live in the fertile
Indo-Gangetic plains, the deltas of the eastern coast, and along the western coast.
Population densities in these areas reach up to 800 persons per square kilometres,
and it is here where most of the multi-million mega cities are located. Although
urbanisation due to massive rural-urban migration is proceeding fast, with the
present 28% urban population India remains a largely rural society. It is estimated
that between 33 and 40% of the world’s absolute poor live in India. About 35-37
% of India’s population has an annual income below the national poverty line.
India’s indigenous and tribal peoples are officially called “Scheduled Tribes”
and remain outside the caste system. The tribal peoples have resisted integration
and maintained their own cultures and social organisation. This does however not
mean that there has not been any interaction with Hindu society. In many tribal
areas life is very much and increasingly determined by this interaction.

Terms used for indigenous peoples
While the government of India refers to indigenous peoples as “Scheduled
Tribes”, Adivasi has become the popular term for India’s indigenous or tribal
peoples. It is a Sanskrit word, which means “original people”. Contrary to the
official government position, this term reflects the widely recognised fact that
the people in question are the earliest known settlers on the Indian subcontinent
and North-East India. The indigenous or tribal peoples of India’s North-Eastern
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region (in the seven states Arunachal Pradesh, Assam, Manipur, Meghalaya,
Mizoram, Nagaland, and Tripura) do not call themselves, nor are they normally
referred to in the literature, as Adivasi in spite of the fact that the meaning of the
term very much applies to the respective people as well. Representatives of these
peoples prefer to use the English term “indigenous peoples”.

The Government’s position regarding the recognition of indigenous
peoples and their rights
The government of India adamantly rejects the discriminative use of the term
“indigenous” for any of the people living within its boundary. It is argued that
the complex and millennia long history of migration and exchange and mixing of
cultural and physical traits makes it impossible to distinguish any group as “indigenous” in relation to other groups, therefore everyone in India is indigenous.
What indigenous activists in India, their local and outside supporters, some
Indian and foreign academics as well as overseas development agencies like the
World Bank refer to when they speak of indigenous peoples in India is in official
parlance called “Scheduled Tribes”. Indeed, and contrary to the government’s
position, the so-called “Scheduled Tribes” possess many characteristics which,
according to internationally accepted definitions sufficiently qualify them to be
called “indigenous peoples”.
The government of India uses the term Scheduled Tribes for those communities
specified under article 342 of the Constitution. However, no definition of “tribe”
is included in the Constitution. “It is an administrative term, which is area-specific and envisaged to reflect the level of socio-economic development rather than
a distinct ethnic status”.1 Criteria like geographical isolation, distinctive culture,
“primitive traits”, ‘shy of contact with community at large”, “relative isolation” or
“economic backwardness” are used to identify “Scheduled Tribes” (STs). The lack
of a clear definition and the application of rather vague (and partially questionable) criteria for the identification of groups as Scheduled Tribes have lead to
considerable arbitrariness. A group may therefore be officially recognised as tribe
in one state, but not in another. An example is the Lambadas of Andhra Pradesh
who are not considered as tribe in neighbouring states. This resulted in the migration of Lambadas to Andhra Pradesh in order to take advantage of privileges
granted to Scheduled Tribes.2 More people have been included in the scheduled
tribe population due to area expansion for the respective STs each year. On the
other hand, cases of non-tribals’ fraudulent claims to tribal status in order to
benefit from the constitutionally granted privileges are also on the increase.3 This
is partly responsible for the high “growth rates” of the tribal population in some
states. There are still many tribal communities who have not been recognised as
such. As Bhengra et.al.4 conclude, “Many believe that arbitrariness and political
expediency are often factors in determining the recognition or non-recognition
of Adivasis as STs”.

India

The Constitution of India provides for specific measures for the protection
and promotion of the social and economic interests of the Scheduled Tribes. They
include among others: reservation of seats in legislature, educational institutions,
services and posts; tribal development program and provisions for autonomy.
Reservation in the Legislature: The Constitution of India ensures the political
representation of Scheduled Tribes in the Lower House (Lok Sabha) of the Parliament and in the State Legislative Assemblies through reserved seats.
Reservation in Educational Institutions and Services: Article 15(4) of the Indian
Constitution provides for the reservation of seats in the educational institutions
for Scheduled Tribes. In order to improve the social situation of the tribal people,
the government has, in addition to quotas in education, also designed a reservation policy in employment in government services. Depending on the respective
positions, posts reserved for members of Scheduled Tribes are either in proportion
to the tribal population of the state in question, or – in most cases – comprise of
7.5% of the total number of government jobs.
Constitutional Provisions for Tribal Self Rule: Geographical areas designated
as Fifth and Sixth Schedule areas by independent India are almost identical to
those already delineated by the British as Partially Excluded Area and Excluded
Area respectively. Article 244(i) provides for a Fifth Schedule that can be applied
to any state other than those in North-East India. This Schedule has been termed
a “Constitution within the Constitution”. Under this Schedule, the Governors
of the concerned states have been given extensive powers, and may prevent or
amend any law enacted in the parliament or the state assembly that could harm
the tribals’ interests. The Sixth Schedule is supposed to be informed by the ethos of
self-management. Presently, the Schedule operates in the tribal dominated areas
of the North East India: Karbi Anglong and North Cachar districts in Assam;
Khasi Hills, Jaintia Hills and Garo Hills districts in Meghalaya; Chakma, Lai
and Mara districts in Mizoram; and Tripura tribal areas in Tripura state. Each
Tribal area covered by the Sixth Schedule has an Autonomous District Council,
which has legislative, executive and judicial powers.
Provisions of the Panchayats (Extension to the Scheduled Areas) Act, 1996: This
act is directed primarily at promoting village level democracy through the Panchayat Raj institutions. It has been carried out with suitable changes to transform
a system established for the general areas of the country to the Scheduled Areas
(Fifth Schedule area) having a different socio-economic as well as politico-administrative setting. There are significant ST majority areas that have not been
included in the Fifth Schedule despite strident demands for the same.
The National Commission for Scheduled Casts and Tribes: Article 338 of the
Constitution provides for the appointment of a Commissioner for Scheduled
Tribes and Scheduled Castes by the President who is to investigate and report to
the President on all matters relating to the constitutional safeguards on Scheduled
Tribes and Schedule Castes. In 1992, a National Commission for Scheduled Casts
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and Scheduled Tribes was created to take over these responsibilities. In 2004, this
was bifurcated with a separate National Commission for Scheduled Tribes.
The promotion of the economic and educational interests of the Scheduled
Tribes and their protection from social injustice and exploitation are enshrined as
a national goal in article 46 in the constitution. Realizing that earlier programs
under the central government’s Five-Year Plans failed to address development
needs, marginalization and exploitation of tribal communities, the Tribal SubPlan (TSP) was devised as a new strategy in the Fifth Five-Year Plan in 1973. It is
still the approach guiding development programs in tribal areas. Its main objectives are to eliminate exploitation; to speed up social and economic development;
and to promote and to improve the organisational capability of tribal people.
There are now 194 Integrated Tribal Development Projects (ITDPs) in the
country, where the ST population is more than 50% of the total population of
the blocks or groups of block. During the Sixth Plan, pockets outside ITDP areas,
having a total population of 10,000 with at least 5,000 Scheduled Tribes were
covered under the Tribal Sub-Plan under Modified Area Development Approach
(MADA). So far 252 MADA pockets have been identified in the country. In
addition, 79 clusters with a total population of 5,000 of which 50 per cent are
schedule tribes have been identified.
Wide ranges of sector programs in tribal areas development programmes have
been implemented since the launching of the TSP by the different line agencies
with both state and central government funds. The focus has so far clearly been
on the development of physical infrastructure and on establishing and improving
service institutions.
On the state level, the departments in charge for tribal affairs vary, i.e. not
in all cases a separate department has been created. Earlier, tribal issues fell under
the Ministry of Welfare, but later a separate Tribal Department were created.
On the national level, a separate ministry, the Ministry of Tribal Affairs, was
constituted in October 1999.
The most recent legislation with special reference to tribal people is the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act,
passed in December 2006. The act was passed against stiff resistance of the Forest
Department and environmentalists. It provides for the recognition of the traditional and customary rights (including land rights and community forest reserves)
of Scheduled Tribes and “other forest dwellers” to the forests, both collective and
individual, which have hitherto remained unrecognised with the village assembly
being authorised to determine these rights.
The following are some of international human rights and other instruments
ratified by India which are most relevant for indigenous peoples:

India

• ILO Convention No. 107 on Indigenous and Tribal Populations
– ratified in 1955
• The Universal Declaration of Human Rights
• The International Covenant on Economic, Social and Cultural Rights
(ICESCR) – ratified on 10th April, 1979
• The International Covenant on Civil and Political Rights (ICCPR)
– acceded on 10th April, 1979.
• The International Convention on Elimination of all forms of Racial
Discrimination – ratified on 3rd December, 1968.
• The Convention on Rights of the Child – ratified on 2nd December
1992
• The Convention on Elimination of all Forms of Discrimination
Against Women – Signed on 30th July, 1981.
• The Convention on the Prevention and Punishment on the Crime on
Genocide – Ratified on 27th August, 1959.
• Slavery Convention ratified 18th June, 1927.
• Supplementary Convention on the Evolution of Slavery, Slave Trade
and Institutions and Practice similar to Slavery – Ratified on 23rd
June, 1960.
• Convention on Biological Diversity – signed in June 1992.

Identifying indigenous peoples in India
In the 2001 census 84.32 million persons were classified as members of
Scheduled Tribes, which corresponded to 8.32% of the total population. In the
Schedule of the Constitution of 1950 212 tribes were included and thus officially
recognized as Scheduled Tribes. In the amendment of 1976 there were nearly
300 tribes. There are 622 tribes recognised as STs today.5 Estimates of the actual
number of tribes living in India go as high as 635.
There are many ethnic groups that claim the status but have not been officially
recognized as Scheduled Tribes under Constitution of India. Also, in some states
an ethnic group may be recognized while it is not in the neighbouring state. Thus,
while there is a strong correspondence between the officially recognized Scheduled Tribes and the ethnic groups that are generally consider indigenous peoples,
the official list cannot be considered authoritative. References to the Scheduled
Tribes list and other statistical information are provided further below.
Some of the tribes, like the Gonds, Santals, Oraon, or Bhils have large populations of several million people. Others, like the Onge or the Great Andamanese
are on the brink of extinction.
The majority of India’s indigenous peoples live in an almost contiguous belt
stretching from Gujarat in the West to the seven states in the North-East. 85%
of these are concentrated in the central and western region, in the nine states of
Orissa, Madhya Pradesh, Chattisgarh, Jharkhand, Maharashtra, Gujarat, Raja-
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sthan, Andhra Pradesh and West Bengal. About 11% inhabit the north-eastern
region, 3% the southern, and about 1% the northern region. The highest ethnic
diversity among the indigenous peoples is found in the seven north-eastern states
where 220 distinct groups have been identified.
India’s tribal people are among the poorest of the country. The Scheduled
Tribes have the highest poverty rate of the three categories of people officially
distinguished. 52.17% live below the poverty line, while among the Scheduled
Castes it is 48.14%, among the other people 31.29% (the overall figure for India
given in the same survey is 37.09%). The dismal situation is reflected in the health
and nutritional status of tribal villagers. Especially where access to forest products
to supplement their diet and to provide additional cash income is not possible
anymore – either because the forests have been destroyed or their rights of access
are being denied – under-nourishment and malnourishment is widespread.
About 89% of the labour force among Scheduled Tribes is engaged in the agricultural sector (the figure for all India is 66.84%). This means that almost nine
tenth of tribal families rely on natural resources for their livelihood. The majority
of these are engaged in permanent agriculture, but shifting cultivation still forms
the mainstay of the domestic economy in many upland areas, particularly in the
Northeast. A few small groups in Central and South India and on the Andaman
Islands live almost entirely from hunting, gathering and fishing.
This country profile was written by Christian Erni and Christina Nilsson (both IWGIA), with inputs from C.R. Bijoy.
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Jelai Dayak man, West-Kalimantan province. Photo: Christian Erni
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Indonesia

Indonesia consists of more than 17, 000 islands, covers a land area of
1,919,440 km2 and has a population of around 220 million people. Indonesia is
an ethnically extremely diverse country. Over 700 different languages have been
identified.1 Indonesia is still a unitary state with a strong central government, even
though political and governmental structures have been decentralized after the
resignation of President Suharto in 1998.
The government officially recognizes 365 ethnic and sub-ethnic groups as
so-called komunitas adat terpencil (isolated adat2 communities). They number
about 1.1 million. However, there are many more ethnic groups that consider
themselves, or are considered by others, as indigenous peoples. The nation-wide
indigenous peoples’ organization, Aliansi Masyarakat Adat Nusantara (AMAN),
uses the term masyarakat adat to refer to indigenous peoples. A conservative estimate of the number of indigenous peoples in Indonesia amounts to between 50
and 70 million.

Terms used for indigenous peoples
Terms used to refer indigenous peoples in Indonesia change from time to
time. During the General Soeharto regime (1967-1998), various terms were used
to refer indigenous peoples such as masyarakat terasing (isolated people), suku-suku
terasing (isolated tribes), masyarakat terkebelang (backward people), masyarakat
terpencil (remote community) etc. These terms usually represent negative connotations and were use to emphasize the backwardness of indigenous peoples, that
had led to discrimination, marginalization and exclusion of indigenous peoples.
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The term Masyarakat Adat was initially introduced by JAPHAMA 3 in 1993
and later on endorsed by Indigenous Peoples Congress in 1999. Masyarakat Adat
is more accepted and has been consistently used by indigenous peoples as well as
NGO, Academics and some government official.
After the fall of Soeharto, Indonesian Government has been using several
terms. Masyarakat hukum adat4 and masyarakat tradisional5 are used in Indonesian Constitution (second Amendment, 2000). Masyarakat adat is also used
consistently in the Act No 27/2007 on Coastal and Small Islands Management.
The Department of Social Welfare of Republic Indonesia uses komunitas adat
terpencil (remote indigenous community) to replace masyarakat terasing (isolated
community) which was used prior to the implementation of Presidential Decree
no.111/1999 on the Establishment of the Social Welfare of Isolated Indigenous
Communities.

The Government’s position regarding the recognition of indigenous
peoples and their rights
In the early days of Indonesian independence, the Department of Social Affairs was put in charge of what came to be called masyarakat terasing. Its work was
limited to relief projects for a few small and impoverished groups, which however
had little impact.6 The government’s policy was to integrate these people, who
were considered backward, into mainstream society. This was to be achieved by
rather drastic means such as prohibiting traditional ways of life (like living in
communal houses) or forced resettlement. Indigenous people’s right to land and
resources were not recognized, they were considered illegal occupants of state
forest land which the government wanted to open up for logging, mining, plantation and transmigration projects. The latter involved the settlement of hundreds
of thousands of migrants on indigenous peoples’ lands, above all in West Papua,
Kalimantan and Sumatra.
The third amendment of the Indonesian Constitution of 2001 recognizes
indigenous peoples’ rights in Article 18 Para 2 (concerning regional government)
“The State recognizes and respects indigenous communities along with their customary
rights as long as they are still exist, in accordance to the society/cultural development
and civilization within the Unitary State of Indonesia, and they are recognized legally
by law”.
Article 28I Para 3 (regarding Human Rights) respects the cultural identity of
indigenous peoples.7 These two articles use two terms to refer indigenous peoples,
namely masyarakat hukum adat (Article 18 Para 2) and masyarakat tradisional
(Article 28I Para 3). In addition, these two article emphasize the recognition of
indigenous peoples shall apply as long as they still exist, in accordance to the society/cultural development and civilization within the Unitary State of Indonesia, and
they are recognized legally by law.
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However, the Indonesia government at international fora persistently argues
that the concept of indigenous peoples is not applicable in Indonesia, as almost
all Indonesians (with the exception of the ethnic Chinese) were indigenous and
thus entitled to the same rights. Consequently, the government rejected all calls
for special treatment by groups identifying themselves as indigenous, which prevented indigenous peoples from maintaining their distinct identity and control
over their territories, land and resources.
There are several Indonesia’s laws and policies that at least implicitly recognize or are in other ways related to indigenous peoples’ rights:
1.
2.
3.
4.

Act No. 39/1999 on Human Rights
Act No. 10 /1992 on Population and Prosperous Family
Act No. 22/1999 on Local Government
Act No. 5/1960 on Basic Regulations on Agrarian Principles (or
Basic Agrarian Law)
5. Act No. 41/1999 on Forestry
6. Act No. 5 of 1990 on the Conservation of Biological Resources and
the Ecosystem
7. Act No 27/2007 on Coastal and Small Islands Management.
8. People’s Assembly Decree 17/1998 on Human Rights,
9. People’ Assembly Decree 9/2001 on the Agrarian Reform and Natural Resource Management.
10. Act number 24/1992 on the Spatial Layout Planning
11. Act No. 23/1997 on the Environmental Management
12. Act No. 10/2004 on the Law-Making Process
13. Act No. 32/2004 on the Local Government
14. Government Regulation No. 76/2001 on the Local Government
Implementation Guidelines
15. Ministerial Regulation of the Agrarian Minister and the Head of the
National Land Agency number 5/1999 on the Guidelines on Dispute Resolution of the Communal Title of the Indigenous peoples.
In addition, there are many district-level or provincial legislations and policies relevant for indigenous peoples.
Indonesia voted for the adoption of the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP) at the UN General Assembly on 13 September
2007. This shows commitment by the government for the protection of Indonesia’s
indigenous peoples. The UNDRIP added on to a set of the core international
human rights instruments that Indonesian has, although in several cases with
reservations, become party to. They are as following:
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1. International Convention on the Elimination of All Forms of Racial
Discrimination, Party since 25 June 1999 (Reservation)
2. International Covenant on Civil and Political Rights, Party since 23
February 2006 (accession)
3. International Covenant on Economic, Social and Cultural Rights,
Party since 23 February 2006 (accession)
4. Convention on the Elimination of All Forms of Discrimination
against Women, Party since 13 October 1984
5. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Signatory since 23 October 1985 , Party
since 28 October 1998
6. Convention on the Rights of the Child, Signatory since 26 January
1990, Party since 5 September 1990
7. International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, Signatory since 22
September 2004.

Identifying indigenous peoples in Indonesia
The number of ethnic groups in Indonesia is not known and estimates very
considerably. Leo Suryadinata et. Al. in 20038 reported that there are 100 ethnic
and sub-ethnic groups (including the Chinese descendants). The Joshua Project9
in 2007 estimated that Indonesia has some 758 ethnic and sub-ethnic groups,
while the Summer Institute of Linguistics Ethnologue reports that there are 737
living languages in Indonesia. According to a rough classification suggested by
Noer Fauzi 45% of the people in Indonesia are Javanese, 14% Sundanese, 8%
Maduranese, 7% Malay, and the remaining 26% belong to numerous small ethnic groups.10
The Ministry of Social Welfare officially recognizes 365 groups as masyarakat adat terpencil ((isolated adapt communities) with a total population of 1.1
million.11 The national alliance AMAN estimates that out off the 210 millions
of Indonesia’s population, around 50-70 million are indigenous. This prediction
is established based on the working definition endorsed in March 1999 by the
Congress of Indigenous Peoples of the Archipelago (KMAN-Kongres Masyarakat Adat Nusantara) as “the people who live in a community unit descendent from
specific generation over a territorial area, has sovereignty over the land and natural
resources, their distinct socio-cultural system is ruled by customary law and governed
by indigenous institution” 12 (KMAN 1999). Indigenous Peoples live mostly in the
so-called “outer islands”, i.e. the archipelago outside Java, and in the eastern part
of Indonesia. The main groups consist
With the high diversity of ethnic groups and the fact that most of them are
ethnic groups with small populations, the identification of indigenous peoples
based on the ethno-linguistic approach alone is difficult and problematic. It has
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therefore been suggested to us a the community approach. Using this approach in
practice means that among the Javanese, for example, who are the biggest ethnolinguistic group in Java, small communities like the Orang Kanekes (also known
as Baduy people), the Kasepuhan in Banten Kidul and the Orang Osing in East
Java can be identified as indigenous peoples since they identify themselves as such
in distinction to the majority Javanese. This situation has created challenges in the
effort to identify the numbers and the populations of indigenous peoples in Indonesia. A similar situation is also found in the Malayu territory which concentrated
in west coast of Sumatera. In that area, we can find indigenous communities like
the Orang Rimba, Nias, Mentawai and Orang Talang Mamak who maintain a
distinct identity vis-à-vis the majority.
This country profile was written by Rukka Sombolinggi, AMAN, with inputs from
Abdon Nababan (Executive Secretary of AMAN) and Christian Erni (IWGIA).

Sources
Printed Sources
Duncan, Christopher R. 2007. Mixed Outcomes: The Impact of Regional Autonomy and Decentralization on Indigenous Ethnic Minorities in Indonesia. Development and Change, Volume 38, Number 4, July 2007
Fauzi, Noer 2005. Memahami Gerakan-gerakan Rakyat Dunia Ketiga Yogyakarta:
Insist Press
International Work Group for Indigenous Affairs 2007. Indonesia, in: The Indigenous World 2007. Copenhagen: IWGIA
Li, Tania Murray. 1999. Articulating Indigenous Identity in Indonesia: Resource
Politics and the Tribal Slot. Comparative Studies in Society and History
42(1):149-179
(ed.). 1999 Transforming the Indonesian Uplands: Marginality, Power and
Production. London: Harwood Academic Publishers
2001. Masyarakat Adat, Difference, and the Limits of Recognition in
Indonesia’s Forest Zone. Modern Asian Studies 35, pp 645-676
Persoon, Gerard 2004. Indonesia: Reformulating indigenous identity. IIAS Newsletter no. 35, November 2004
Suryadinata, Leo, Evi Nurvidya Arifin, Aris Ananta 2003, “Indonesia’s Population:
Ethnicity and Religion in a Changing Political Landscape”. Singapore:
ISEAS

Internet sources
AMAN Web-site: http://aman.or.id/
On linguistic diversity:
Ethnologue web-site: http://www.ethnologue.com/show_country.asp?name=id

381

382

Country Profile

Notes
1
2

3

4
5
6
7

8
9
10
11
12

http://www.ethnologue.com/show_country.asp?name=id
Wikipedia defines adat as follows: “Adat (Arabic  ﻋ ﺪﺔādah) is a set of local and traditional laws
and dispute resolution systems in many parts of Nusantara. In older Malay language, adat refers
to the customary laws, the unwritten traditional code regulating social, political, and economical as well maritime laws.” http://en.wikipedia.org/wiki/Adat
JAPHAMA - Jaringan Pembelaan Hak-Hak Masyarakat Adat (Network of Indigenous Peoples’
Rights Defender)
Article 18B(2)
Article 28I (3) – Human Rights Section
Persoon 2004: 11
The Second Amendment of the Constitution of 2000 uses two terms to refer indigenous peoples.
Article 18B-2 uses masyarakat hukum adat while Article 28I-3 uses masyarakat tradisional.
Suryadinata, Leo, Evi Nurvidya Arifin, Aris Ananta 2003
http://www.joshuaproject.net
Fauzi 2005
International Work Group for Indigenous Affairs 2007: p. 322
Kongres Masyarakat Adat Nusantara (KMAN) I, Jakarta 1999

Indonesia

383

384

Country Profile

Young Ainu woman at the United Nations in Geneva. Photo: David Pearson
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Japan

Japan is an island country and in the Pacific Ocean east of China, Korea and
Russia. Japan has over 3,000 islands, the largest of which are Honshu, Hokkaido,
Kyushu, and Shikoku. Together they make up a land area of 377,873 km².
Japan has until recently been officially projected as a homogeneous nation
while in fact the population of 127.4 million people consists of several groups
who differ culturally, linguistically and biologically from the ethnic Japanese
population. These other groups include the Ainu and the Okinawans (also called
Uchinanchū or Ryūkyūans), who are generally considered the indigenous peoples
of Japan.

Terms used for indigenous peoples
The Ainu have only recently come to identify themselves as “indigenous
peoples”. In line with dominant discourse and Japanese government policy, many
Ainu have denied their Ainu identity and at best identified themselves as “Japanese of Ainu descent”. Others have continued to assert their Ainu identity and
use Utari, which is how the Ainu actually refer to themselves.1 Ainu just means
“human” in Ainu language. The Ainu concept un kur, meaning “person who lives
in (place name)” is used to refer to specific local identities in the sense of “belonging to” e.g. a group or a place. Hence, people living in Nibutani for example call
themselves Nibutani un kur.2
Very few Okinawans self-identify explicitly as “indigenous peoples” (senjū
minzoku). The reason for this seems to stem from preconceptions of the term
“indigenous peoples” as a descriptor of a particular way of life, namely the huntergatherer tradition, rather than as a political position vis-à-vis states. At present the
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term “indigenous peoples” is used consistently only by self-identified indigenous
rights activists within Okinawa.3
However, terms of self-identification used by Okinawans imply recognition
of themselves and their territory as historically distinct from Japanese and Japan.
The most prevalent example is Okinawans’ everyday use of the word Uchinanchū.
This is the Okinawan language term for both a person and the people of Uchinaa,
which refers to Okinawa Island, the largest and most populated island of the
Ryūkyū Archipelago. It should be noted that the inhabitants of other islands in
the Ryūkyūs do not readily identify as Uchinanchū. Because the Ryūkyū Islands
were, upon their reincorporation into the Japanese state in 1972, subsumed under
the political label “Okinawa Prefecture,” the archipelago’s entire population came
to be labelled “Okinawans” in Japanese and in English. This obscures the fact
that the Ryūkyū Islands are multicultural and multilingual. Recognizing this
themselves, mainland Okinawans, particularly those in the activist community,
will sometimes refer to themselves or the entire population using the more inclusive “person/people of the Ryūkyūs” (Ryūkyūjin). Similarly, some Japanese and
English-language scholars have begun using the term Ryūkyūans.
As with the Ainu, Ryūkyūans’ self-identification has a complex history and
has also included deliberate subordination of their distinct identity. In the Okinawan context, the increasing politicization of Okinawan/Ryūkyūan identity
in recent decades marks a shift away from their deliberate self-identification as
Japanese nationals in the decades after World War Two. For 27 years, the United
States’ military formally occupied and controlled the Ryūkyū Islands. During
this time Ryūkyūans were a stateless people. Seeing reincorporation into the
Japanese state as the most promising and expedient way to oust the US military,
the majority of Ryūkyūans asserted a Japanese identity and pushed for unification
with Japan in the popular movement to end US occupation.4

The Government’s position regarding the recognition of indigenous
peoples and their rights
In June 2008, the Ainu were recognized as indigenous people of Japan. Before that, the attitude of the authorities toward the Ainu was largely based on
an assimilationist ideology. According to this conception, all peoples native to
present-day Japan are Japanese, and thus are to be addressed by the term Nihonjin (Japanese). This is still the stance of the Japanese government with regard to
Ryūkyūans. To date, the government has consistently rejected the notion that
Ryūkyūans are indigenous peoples.
In 1899, the Japanese government enacted its “Former Aboriginals Protection Act”. The act designated the Ainu as “former aborigines” and made the clear
distinction between the Japanese and the Ainu. Despite its declared purpose of
assisting the impoverished Ainu, this law, which was effective until 1997, was in
fact used to force the Ainu to assimilate into Japanese society. The Ainu had no
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secure rights to land or natural resources and were encouraged to abandon their
customs, culture and language.
Futile attempts to raise the living standard of the Ainu resulted in 1974 in
the establishment of a welfare policy on behalf of the Ainu called “The Hokkaido
Ainu Welfare Policy”. This welfare policy, which aims at eliminating the difference in living standards between the Ainu and the Japanese, has regional limitations though by only covering Ainu living in Hokkaido. Measures include the
promotion of education and culture, the maintenance of livelihood opportunities,
and the promotion of industries. For example, the government offers entrance
allowances and grants (loans for college students) to encourage Ainu students
to attend high school and college to eliminate the existing gap in educational
opportunities between the Ainu and other residents.5
Once Ainu indigenous rights activists began participating in United Nations fora, the Japanese government gradually shifted its stance regarding the
Ainu, but stopped short of recognizing them as indigenous. This was evident in its
periodic reports required by the International Covenant on Economic, Social and
Cultural Rights. But Japanese authorities managed to draw out its reformulation
of its official position over nearly twenty years, from the mid-1980s to the early
2000s. Initially denying their existence as a distinct people, the government then
acknowledged the Ainu but claimed they were no different from Japanese. In its
2001 report the government recognized Ainu as a distinct ethnic minority, but
still insisted that Ainu territory had forever been inherently part of Japan.6
In 1997 the Law for the Promotion of the Ainu Culture and Dissemination
and Advocacy for the Traditions of the Ainu and the Ainu Culture (hereafter the
Ainu Culture Promotion Law) was enacted. The law provided for the protection
the Ainu language and culture and in Article 1 it proclaims that it “aims to realize
a society in which the ethnic pride of the Ainu people is respected and to contribute to the development of diverse cultures in our country”. However, because the
government did not recognize the Ainu as an indigenous people, the law offered
nothing in terms of actual rights. The government did not recognize, for example,
their right to establish a system for Ainu education.7
Supplementary provisions in the 1997 Ainu Culture Promotion Act stipulate
that all remaining communal property should be returned to the Ainu. However,
the government did not consult with the Ainu. Instead it unilaterally established
procedures to address the communal property claims and limited the entire restoration process to just one year. Without properly evaluating the assets or their
management, the government was offering only a fraction of the real value of the
communal property lost. The communal property issue highlights the inability
of the Ainu Cultural Promotion Act to address the most pressing problems facing
the Ainu in any fundamental way. Although it recognizes the Ainu people as an
ethnic group, the content of the law provides for only limited and indeed government-defined promotion of Ainu culture.
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In September 2007, the Japanese government voted in favour of the passing
of the UN Declaration on the Rights of Indigenous Peoples in the UN General
Assembly. In response to this, the Ainu organizations, including the Ainu Association of Hokkaido, petitioned the Japanese Parliament (Diet) to implement
the Declaration domestically. Ainu organizations demanded that the Japanese
Government recognizes the Ainu people as an indigenous people, establishes a
governmental organ concerning Ainu rights and policies; and introduces comprehensive measures concerning the Ainu people8
As a result, the Japanese Parliament passed a resolution on June 6, 2008, calling for the recognition of the Ainu as an indigenous people of Japan. On the same
day, the Chief Cabinet Secretary made a statement recognizing that Ainu people
are indigenous to the northern part of the Japan archipelago, especially Hokkaido, and that they, as an indigenous people, possess a unique language, religion
and culture. He further announced the establishment of a “Governmental Panel
of Experts on Ainu Affairs”. At the same time, an Ainu Policy Promotion Unit
was established under the direction of the Chief Cabinet Secretary.9
To what extent this considerable shift in the Japanese government’s official
stance on the indigeneity of the Ainu will impact its position with regard to
Ryūkyūans is unclear. Rather than explicitly rejecting the notion that Ryūkyūans
are indigenous, or asserting their equality under Japanese law, as it did regarding the Ainu for nearly two decades within UN fora, the Japanese government
appears to have adopted a strategy of silence when it comes to the Ryūkyūans.
Despite Ryūkyūan activists’ participation in UN indigenous rights and other
human rights fora, for example, the Japanese government has not made any
formal statements in these meetings in reference to the Ryūkyūans. Nor has it
mentioned Okinawa or the Ryūkyūans in its periodic reports as a signatory to
human rights instruments pertaining to minority and indigenous rights. Recent
examples include its 2001 report to the UN as a signatory to the Convention on
the Elimination of All Forms of Racial Discrimination, and its 2002 report to the
International Covenant on Civil & Political Rights.
What is clear is that a key intervening factor in Japan’s relations with and
policies regarding Ryūkyūans is Japan’s security arrangements, specifically its
commitment to the US-Japan Security Treaty. Instead of the end of US military presence as Ryūkyūans had hoped, reincorporation of the Ryūkyūs into
the Japanese state in 1972 meant the automatic extension of the two country’s
security treaty to the islands. Indeed, the very terms of Ryūkyūans’ citizenship in
the Japanese state were negotiated and determined bilaterially between the two
countries in the late 1960s, and predicated on continued US military presence in
the Ryūkyūs. As a result Ryūkyūan issues, particularly problems and demands related to US military presence, are treated as bilateral diplomatic matters between
the US and Japan. Given the widespread desire among Ryūkyūans to either close
the US bases immediately or reduce their number systematically over time, any
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recognition by Japan of Ryūkyūans’ indigenous rights would have serious implications for US military presence, and by extension the two countries’ security
relationship. All of this profoundly complicates Ryūkyūans’ ability to seek redress
and to exercise their right to self-determination.10
Japan is a state party, either by ratification or accession, to the following
international human rights and other instruments most relevant for indigenous
peoples:
• International Convention on the Elimination of All Forms of Racial
Discrimination (1996)
• International Covenant on Civil & Political Rights (1979)
• International Covenant on Economic, Social and Cultural Rights
(1979)
• Convention on the Elimination of All Forms of Discrimination
against Women (1985)
• International Convention on the Rights of the Child (1994)
• Convention on Biological Diversity (2004)

Identifying indigenous peoples in Japan
The Ainu
The Ainu are now officially recognized as an indigenous people of Japan. The
traditional Ainu territory stretched from Sakhalin and the Kurile Islands (now
both Russian territories) to the northern part of present-day Japan, including the
north of Honshu and all of Hokkaido Island, which constitutes 20% of Japan’s
current territory. The Ainu were incorporated into the Japanese state in 1868,
without any negotiations.11 The Ainu were treated separately as “native” colonial
subjects, with very limited civil rights and were not granted full citizenship until
1933. They became targets of an assimilation policy of which central features were
outlawing Ainu language and the removal of people from their small, scattered
traditional communities, and their resettlement in larger villages where their ways
of life could more easily be monitored and transformed.12 According to research
conducted in 1996 only 15 fluent speakers of the Ainu language remained. Most
Ainu today are native speakers of Japanese or Russian.13
The traditional Ainu way of life was characterised by hunting, fishing and
gathering in egalitarian communities. Today, the majority of the Ainu are engaged in agricultural, tourism, fishing, mining etc. Although most Ainu still live
in Hokkaido, over the second half of the 20th century tens of thousands Ainu
migrated to Japan’s urban centres for work and to escape from discrimination
which has been most prevalent in Hokkaido. Poverty is widespread, unemployment high and education levels well below the Japanese average.
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The number of Ainu living in Japan is not known, as many Ainu hide their
origins or in many cases are not even aware of them, their parents having kept it
from them due to the discrimination they experienced. The total number may lie
between 50,000 and 100,000 people, with a majority of them now living on the
main island Honshu. 14 Estimates including people of mixed ancestry go a high
as one million.15

The Ryūkyūans
Japan’s present-day Okinawa prefecture and the Amami Islands of Kagoshima prefecture were once an independent territory unified in the 15th century
under the Ryūkyū Kingdom. The 160 or so islands that make up the Ryūkyū
Archipelago are located 560km south of Japan, extending some 1,100 km southwestward toward Taiwan.
Both China and Japan considered the kingdom a tribute territory, and the
Ryūkyūan court obliged by maintaining tributary relations with both. In practice,
however the Ryūkyū Kingdom retained its political autonomy over the islands.
Japan invaded the Ryukyus in 1871 and forcibly annexed the territory in 1879.
Establishing a colonial administration in the kingdom’s former capital city of
Naha, Tokyo imposed its national education system and the Japanese language,
and redirected economic outputs toward Japan. In contrast to the experience of
the Ainu, however, Ryūkyūans did not see massive state-initiated immigration of
ethnic Japanese to their territory after annexation.
Their colonization set the stage for Ryūkyūans’ experience of the Pacific War
and their treatment in its aftermath. Towards the end of the war Japanese leaders designated the Ryūkyūs as a strategic buffer zone, to be sacrificed in order
to protect the “mainland”, and after the War Japanese leaders relinquished the
islands to the US in exchange for its own independence. Although America’s formal occupation of Okinawa ended in 1972, the US military remained. Currently
75% of all US forces in Japan are located in Okinawa prefecture, a mere 0.6%
of Japan’s territory. 50,000 US service members and their dependents occupy 37
military bases on Okinawa Island, home to 90% of the Ryūkyūs’ 1.3 million
people. Moreover, the Japanese government stations its own military forces in
Okinawa, making it a doubly-militarized society.
The Ryūkyūs’ distance from Japan and low rates of ethnic Japanese immigration to the islands contributed to Ryūkyūans’ relative ability to practice and
maintain a range of distinct cultural traditions. However the reintroduction of
Japan’s national education system in 1972, as well as media-driven cultural influences, has led to an increasing identification with Japan and Japanese culture
among young Ryūkyūans. While elderly Ryūkyūans can still speak their native
language (particularly those in more remote islands) and most Ryūkyūans’ daily
speech contains some indigenous language expressions, Japanese has become the
native language for most.
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Traditionally a fishing- and agriculture-based economy, the Ryūkyū Kingdom was known throughout the region as a vibrant maritime trading society.
Today employment revolves around tourism, fishing, agriculture, and, on Okinawa Island, the US base presence. Okinawa’s GDP and per capita income levels
are lowest among Japan’s forty-seven prefectures, while its rate of unemployment
ranks highest.
This country profile is based on contributions provided by Kelly Dietz (on the
Ryūkyūans), Kanako Uzawa, Yuuki Hasegawa and Christina Nilsson (on the Ainu).
It has been compiled and edited by Christina Erni.
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Akha mother, Luang Nam Tha province. Photo: Christian Erni
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Laos

The Lao People’s Democratic Republic (Lao PDR) is a landlocked country
bordering China, Vietnam, Cambodia, Thailand and Burma. It is one of the few
remaining politically socialist countries and, following the communist takeover
in 1975, opened up to the world only at the end of the 1980s. According to the
UN, the Lao PDR is one of the Least Developed Countries. In spite of its relatively small population of about 6.3 million, Laos is the most ethnically diverse
in mainland Southeast Asia.

Terms used for indigenous peoples
The concept of “indigenous peoples” is not used by the government in Lao
PDR. It is considered too broad and is associated with the French term indigènes,
used pejoratively during the colonial regime.1 The main reason may, however, be
that it is a political term that gives special rights to ethnic minorities, including
land and resource rights, something that the Lao government does seem to be
ready to provide. Since the passing of the 1991 Constitution, the Lao government
uses the term Son phao Lao, usually understood as meaning “non-ethnic Lao”,
or, more general, “ethnic group” or “ethnic people”.2 Before the 1991 Constitution, the term phao was often used alone, which has been translated as “tribe”.
It is however often used in connection with Lao as well “to emphasize an ethnic
distinction”. 3
The constitution of 1991 refers to Laos as a “multi-ethnic society” with many
“ethnic groups.” The government also prefers not to use the term “ethnic minority”, as some believe that the term makes people in less populous ethnic groups
feel inferior because they are only represented with a relatively smaller number
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of people. The categorization and terminology used for ethnic groups is rather
ambiguous. At present the government officially recognizes 49 ethnic groups and
a large number of sub-groups. It is the non-Lao which are usually referred to as
the indigenous peoples of Laos.
In the 1991 constitution the government abolished the official classification
of the population into highlanders (Lao Soung) living on the mountain tops, uplanders (Lao Thoeng) living on the mountain slopes, and lowlanders (Lao Loum).
These terms are however still used quite often through the country.

The Government’s position regarding the recognition of indigenous
peoples and their rights
The Constitution of 1991 is the general framework of the State’s policy with
respect to indigenous peoples. According to the 1991 Constitution, Lao PDR is
defined as a multi-ethnic state, with “equality among all ethnic groups.” Article 8
of the Constitution reads:
“The State pursues the policy of promoting unity and equality among
all ethnic groups. All ethnic groups have the rights to protect, preserve
and promote the fine customs and cultures of their own tribes and of
the nation. All acts of creating division and discrimination among
ethnic groups are forbidden. The State implements every measure to
gradually develop and upgrade the economic and social level of all ethnic groups.”
It is assumed here that the intention of the Constitution is to grant equal
status to all ethnic groups, and to this end no reference is made to the previous
distinction between highlanders (Lao Soung) and lowlanders (Lao Loum) and
midlanders (Lao Theung). The constitution guarantees a number of fundamental
rights, including the right to work (Article 26), and the freedom of assembly and
association (Article 31).
The 1992 ethnic minority policy, Resolution of the Party Central Organisation Concerning Ethnic Minority Affairs in the New Era, focuses on gradually
improving the lives of ethnic minorities, while promoting their ethnic identity
and cultural heritage. It is the cornerstone of current national ethnic minority
policy. The general policy of the Lao People’s Revolutionary Party, the ruling
communist party, concerning ethnic minorities can be summarised as follows:
• Build national sentiment (national identity).
• Realise equality between ethnic minorities.
• Increase the level of solidarity among ethnic minorities as members of
the greater Lao family.
• Resolve problems of inflexible and vengeful thinking, as well as economic and cultural inequality.
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• Improve the living conditions of the ethnic minorities step by step.
• Expand, to the greatest extent possible, the good and beautiful heritage and ethnic identity of each group as well as their capacity to participate in the affairs of the nation.
The implementation of the Party’s policy on ethnic groups is tasked to the
Lao Front for National Construction (LFNC).
The Ethnic Minorities Committee under the National Assembly is charged
with the responsibility to draft and evaluate proposed legislation concerning ethnic minorities, lobby for its implementation as well as implementation of socioeconomic development plans. Ethnic minority research is the responsibility of the
Institute for Cultural Research under the Ministry of Information and Culture.
The lead institution for ethnic affairs is the LNFC.
In 2005, the National Assembly declined to approve a new list of ethnic
group names proposed by the Central Lao Front for National Construction. This
was after the Central Party Politburo (the leadership committee within the Central Party) had sanctioned the list in principle in late 2000. In 2005, the Lao Front
decided to counter their setback at the National Assembly by successfully reaffirming the list’s validity with the Politburo. The Lao government thus adopted
the new list for classifying people by ethnicity during the 2005 National census.
The list presently includes 49 ethnic groups and a large number of sub-groups,
but this figure is likely to change in the future as there is still not enough known
about the diverse peoples of the country.4
The following are the international human rights and other instruments most
relevant for indigenous peoples that have been ratified by Laos:
• International Convention on the Elimination of All Forms of Racial
Discrimination
• International Convention on the Rights of the Child
• Convention on the Elimination of All Forms of Discrimination
against Women
Laos has signed but not yet ratified:
• International Covenant on Civil & Political Rights
• International Covenant on Economic, Social and Cultural Rights
• Convention on Biological Diversity
The Lao government has also voted in favour of the adoption of the Declaration on the Rights of Indigenous Peoples by the United Nations General Assembly.
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Identifying indigenous peoples in Lao PDR
The last revision of the list of officially recognized ethnic groups by the Lao
Front for National Construction in 2005 included 49 ethnic groups, and over 160
subgroups. Linguistic anthropologists have however identified over 200 different
ethnic groups belonging to four different linguistic families: Tai-Kadai, MonKhmer, Tibeto-Burman and Hmong-Mien.
Around 30% of Laos’ population are ethnic Lao, who dominate the country
both politically and economically. The non-Lao ethnic groups are usually considered the indigenous peoples of Laos.
The 49 ethnic groups included in the Lao Front’s list of in 2005 are:
Xaek, Nhouan, Tai, Thaneua, Phouthay, Yang, Lao, Lue, Khmou, Katang,
Katu, Kriang, Kri, Khmer, Ngouan, Cheng, Samtao, Sadang, Xuay, Xingmoun,
Nhaheun, Ta-Oy, Triang, Tri, Toum, Thaen, Bit, Brao, Pakoh, Pray, Phong, Makong, Moy, Yrou, Yae, Lamet, Lavi, Oy, Oedou, Harak, Singsily, Sila, Lahu, Lolo,
Hor, Akha, Hanyi, Hmong and Ieumien.5
So far, only in two provinces has a detailed survey of the ethnic groups based
on self-identification been conducted, one in Bokeo in 2003, and one in Xekong
in 2007. In Bokeo a total of 27 ethnic groups (including sub-groups) were identified in the province: Lao, Tai Dam, Leu, Yang, Tai Neua, Kalome, Nhouan,
Kheun, Keummou Ou, Keummou Khven, Keummou Nhouan, Keummou
Roke, Keummou Roke Khrong, Lamet, Samtao, Akha Ahcha, Akha Bieng Lae,
Akha Louma, Akha Ho, Lahu Fou, Lahu Akha, Lahu Xi, Pana, Ieu-Mien, Mon
(Lenten), Hmong Khao, Hmong Dam. In Xekong a total of 13 ethnic groups
were identified: Katu, Katu Trieu, Katu Dak Kang, Kriang (Nge), Chatong, TaOy (Brou Ta-Oy), Lao, Triang (Taliang), Yae, Harak (Alak), Lavi, Xouy, Yrou
(Laven).
As diverse as Lao PDR’s indigenous peoples are in cultural and lingustic
terms, as diverse are their adaptive response to the natural and social environment
in which they live. The livelihood systems found range from hunting and gathering (like the Mlabri in the North-western, the Atel, Thémarou, or Mlengbrou in
Central-eastern Lao PDR) to various forms of swidden farming, in the uplands
(generally classified into pioneer swidden like that of the Hmong and the rotational
swidden farming of most of the members the Mon-Khmer and Tibeto-Burman
ethnolinguistic family) and wet-rice farming in the plains (mostly by members of
the Tai-Kadai ethnolingusitic family). Often, one finds a combination of these
basic patterns, supplemented by minor cash-crop production, the collection of
non-timber forest products for trade, fishing, animal husbandry, etc.
Most of the people in Lao PDR still live in rural areas and depend on various
degrees on forest products, serving a wide range of subsistence needs and opportunities for income generation. Lao PDR has a low population density compared to
other countries in Asia, with about 20 persons per sq km, and the country still has
extensive natural forests, which allows people to live a life in what has been called
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“benevolent poverty”: a subsistence economy with little cash-flow but providing
the people with amply basic necessities.
This simply means that there is still relatively limited resource scarcity compared to other countries in the region. However, in some areas, like in the North,
critical levels of resource degradation have been reached. With 2.4%, Laos’ population growth rate is among the highest in Asia. Large-scale commercial resource
exploitation (logging, industrial plantations, hydro-electric dams, mining, etc.)
is diminishing the resource base of the rural people, and especially the forest
dependent indigenous peoples. This makes the indigenous peoples less resilient
than before to the impact of extreme weather conditions, like droughts.
For years, the Lao government has pursued a policy of internally resettling
indigenous communities from the highlands to the lowland areas and along
roads. The reasons given are varied, but resettlement is often justified due to the
difficulties of providing access to services and concern for the environment, i.e.
forest conservation. The Government has recently toned down its rhetoric in support of resettling villages, probably due to the increased recognition that much of
the previous resettlement has resulted in serious problems for the affected people.
Criticism of internal resettlement by donor agencies and others working in Laos
has probably also contributed to government sensitivity regarding this controversial issue. However,, some internal resettlement is still continuing and more is
planned for the coming years.6
This country profile has been compiled and edited by Christian Erni and Christina
Nilsson with advise and inputs from Ian Baird, Director of the Global Association for
People and the Environment (GAPE).
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Chewong boy, Pahang state. Photo: Colin Nicholas
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Malaysia

Malaysia is a federation of 13 states, covering an area of 329,847 sq. km.
The country consists of two geographical regions divided by the South China
Sea: Peninsular Malaysia (or West Malaysia) on the Malay Peninsular which
shares a land border with Thailand to the north with Singapore to the south,
and Malaysian Borneo (or East Malaysia) occupies the northern and western part
of the island of Borneo, bordering Indonesian Kalimantan and surrounding the
Sultanate of Brunei. The latter consists of the states of Sabah and Sarawak and the
federal territory of Labuan.
The Malay states were successively colonized by Portugal, Holland and Great
Britain from the16th century before being occupied by Japan from 1942 to 1945.
Sabah and Sarawak on the other hand were ruled by the North Borneo Chartered
Company and the Brooke Rajahs until the Japanese Occupation whereupon they
became colonies of Great Britain. While Peninsular Malaysia gained its Independence in 1957, the nation state of Malaysia was created when the Malay states,
Singapore, Sabah and Sarawak formed a federation in 1963. Singapore eventually
withdrew from Malaysia in 1965 to become an independent country.
In 2006, the total population of Malaysia was estimated at 26.64 million.
Indigenous peoples account for about 12% of the total population. On Peninsular
Malaysia, the Orang Asli account for only 0.6% of the population. In Sarawak,
the indigenous peoples represent about 50% and in Sabah, about 60%.
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Terms used for indigenous peoples
Malaysia has a multicultural and multiracial population consisting of Malays,
Chinese, Indians, Eurasians and various ethnic groups including the indigenous
communities.
The following terms are used to collectively describe the indigenous groups
in the different regions of Malaysia:
• Orang Asli, which translates as “original peoples” or “first peoples”, is
used for the indigenous minority peoples of Peninsular Malaysia;
• Anak Negeri, which translates as “child of the state” or “native”, is
used for the indigenous peoples of Sabah; and
• Dayaks and Orang Ulu, which translates as “native’ or “interior
people”, is used for the indigenous peoples in Sarawak.
In the Federal Constitution of Malaysia, however, the indigenous peoples
of Sabah and Sarawak are referred to as “Natives”. Together with the Malays
of Peninsular Malaysia, they have been accorded a special position (Article 153)
vis-à-vis the other ethnic groups. The Orang Asli, however, are not expressedly
included in this categorisation.
Nevertheless, with the implementation of the New Economic Policy in 1970,
the term “Bumiputera” was introduced. Translated as “prince of the soil”, the
generic term refereed to the Malays of Peninsular, the natives of Sabah and Sarawak and the Orang Asli. Such categorisation was meant to accord these groups
with special rights and privileges in various speheres (e.g. employment, economic
opportunities, protection of culture and traditions) but in reality the non-Malay
bumiputera groups were left out in the distribution of the largesse afforded by
this policy.

The Government’s position regarding the recognition of indigenous
peoples and their rights
Article 161(A) of the Federal Constitution of Malaysia 1957 provides for the
recognition of the indigenous peoples (called “natives”) of the States of Sabah and
Sarawak. It defines the meaning of “native” in paragraph 6 and lists the peoples
to be considered “natives” in paragraph 7:
(6) In this Article “native” means(a) in relation to Sarawak, a person who is a citizen and either belongs to
one of the races specified in Clause (7) as indigenous to the State or is of
mixed blood deriving exclusively from those races; and
(b) in relation to Sabah, a person who is a citizen, is the child or grandchild of a person of a race indigenous to Sabah, and was born (whether
on or after Malaysia Day or not) either in Sabah or to a father domiciled
in Sabah at the time of the birth.
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(7) The races to be treated for the purposes of the definition of “native”
in Clause (6) as indigenous to Sarawak are the Bukitans, Bisayahs, Dusuns, Sea Dayaks, Land Dayaks, Kadayans, Kalabit, Kayans, Kenyags
(Including Sabups and Sipengs), Kajangs (including Sekapans,. Kejamans, Lahanans, Punans, Tanjongs dan Kanowits), Lugats, Lisums,
Malays, Melanos, Muruts, Penans, Sians, Tagals, Tabuns and Ukits.1
In paragraph 5 of the same article, state-level laws in Sarawak and Sabah on
customary land rights are explicitly recognized and protected:
(5) Article 892 shall not apply to the State of Sabah or Sarawak, and
Article 8 shall not invalidate or prohibit any provision of State law in the
State of Sabah or Sarawak for the reservation of land for natives of the
State or for alienation to them, or for giving them preferential treatment
as regards the alienation of land by the State.
Sabah and Sarawak have several state laws specifically on indigenous peoples.
In Sabah, the Interpretation (Definition of Native) Ordinance of 1952 defines
who is a “native” and the procedure to get a declaration of native status through
the Native Courts. The Native Court Enactment 1992 is an important piece of
legislation that recognises legal pluralism and the indigenous juridical system.
Other laws with special reference to indigenous peoples include the Land Ordinance 1930 (defines native customary tenure rights) and the Rural Administration Ordinance 1951 (outlines the powers and duties of Native Chiefs and Village
Heads). Several other laws that also have direct references to indigenous peoples
are the Inland Fisheries and Aquaculture Enactment 20033, Wildlife Conservation Enactment 19974, and the Biodiversity Enactment, 20005.
There are also disputes over the definition and extent of Native Customary
Rights (NCR) between the indigenous, who want to expand rights under NCR,
and the states governments who want to limit the application of NCR. In theory,
laws pertaining to NCR and other similar laws protect the right to land of the
indigenous peoples of Sarawak and Sabah. In practice, however, the state has been
able to alienate large tracts of land for logging, development projects and commercial purposes. For example, about 12% of the total area of Sabah has been
reserved for commercial plantations to government statutory bodies. In Sarawak,
by 2001, a total area of 1.5 million hectares of land was already used for development projects including hydroelectric dam projects and monocrop plantations.6
Many indigenous communities have moved to establish settlements and farms in
forest reserves as more lands are being taken for oil palm plantations. The growing number of incidents in the country reflects the slow process of demarcation
and recognition of customary lands, compared to the alienation of large areas for
plantations, logging and protected areas.
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In Sarawak, amendments to the Land Code over the years have been passed
to make it more difficult for indigenous communities to hold on to or protect their
land. Such amendments empower the Minister to extinguish NCR to all land. The
Sarawak Land Code Amendment Bill 2000 restricted the NCR claims over NCR
land to farmland, burial grounds or shrines. This would not allow them to claim
rights over the ancestral domains or communities, territory, communal forest and
forest area for hunting-gathering purposes. Before the amendment indigenous
communities could claim and prove their rights in accordance with the provisions
of the Land Code and the adat (customary laws and practice).7 This shrinking of
rights has led to indigenous communities resorting to more blockades to protect
their land. However the Forest Ordinance in 1987 makes such protests and action
criminal and therefore subject to arrests and remand fines.
In a significant judgment in May 2001, the High Court of Kuching, Sarawak, ruled in the Rumah Nor land case that NCR of the indigenous people of
Sarawak do not exist because of statute; rather, they are historically recognized
rights which existed long before independence. Prior to the ruling, only farmlands
actively cultivated by forest dependent communities could be considered native
customary land but the judgment recognized that forests, rivers, and streams
adjacent to indigenous communities are also included under native customary
rights. Unfortunately in 2005, the appeal by the state government of Sarawak
and the other parties who lost the case resulted in the appeal court overturning
the original ruling.8 However, this was on a legal point of evidence and not on the
concept of the right of the native peoples to their customary land.
Often the laws that govern sale and transfer of land require only token safeguards such as notifications in land and survey offices, which in many instances,
indigenous people may have no access. The result is that many indigenous people
were deprived of their traditional lands with little or no legal recourse. The power
of the Sabah and Sarawak state governments to change the status of the land from
NCR and even freehold native titles to other types of leases leaves the rights of
indigenous peoples over their land insecure and shaky.
In Peninsular Malaysia, the Aboriginal Peoples Act (1954, revised 1974) was
initially enacted to prevent the communist insurgents to get help from the Orang
Asli, and vice-versa. The Act is unique in that it is the only piece of legislation
directed at a particular ethnic community. It defines the basic rules for the treatment of Orang Asli and their lands. The law is also seen as granting the Minister
concerned or the Director-General of the Department of Orang Asli Affairs
(JHEOA) with the authority over all matters concerning the administration of the
Orang Asli. It also recognizes the authority of the state government over matters
concerning land inhabited by the Orang Asli.9 However this authority has been
challenged in courts, notably in the Sagong Tasi case wherein the High Court and
the Court of Appeal had ruled that the principles of the Federal Constitution and
that of Common Law provide more rights to the Orang Asli over their traditional
lands than does the Aboriginal Peoples Act.
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The Act after all was enacted to erode support for the communist insurgents
during the Emergency of 1948-1960 and was in essence a ‘security legislation’. For
this reason, there are provisions in the Act which allow the Minister concerned to
prohibit any non-Orang Asli from entering an Orang Asli area, or to prohibit the
entry of any communication medium capable of conveying a message, and even
to overrule the choice of the community as to who should be their village-head!
Malaysia has ratified only a few international conventions that are important
for indigenous peoples namely the Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW), the Convention on the Rights of
the Child (CRC) and the Convention on Biological Diversity (CBD). While the
active lobby for these Conventions to be implemented, including a strong lobby to
protect indigenous peoples rights by the Malaysian Human Rights Commission
or SUHAKAM, has resulted in some positive actions, the Malaysian government
continued to dodge appeals to also ratify the ILO Convention 169 and the two
international human rights covenants. In September 2007, however, Malaysia
along with many other Asian states adopted the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP).

Identifying indigenous peoples in Malaysia
Peninsular Malaysia
The total Orang Asli population numbers around 150,000 people, representing a mere 0.6% of the national population and consists of 19 ethnic sub-groups
officially classified for administrative purposes under three groups viz. Negrito,
Senoi and Aboriginal Malay.
Negrito: Kensiu, Kintak, Jahai, Lanoh, Mendriq and Bateq.
Senoi: Semai, Temiar, Chewong, Jah Hut, Semaq Beri, Mah Meri and Temoq
Aboriginal Malay: Temuan, Semelai, Jakun, Orang Kanaq, Orang Kuala and
Orang Seletar.
Sabah
Indigenous peoples in Sabah make up about 60% of the population. Sabah is
characterized by ethnic pluralism with people speaking more than 50 languages
and 80 dialects. The Indigenous Peoples Network of Malaysia distinguishes between four main classificatory groups, each of which consists of several ethnic
groups:
Dusun: Bisaya, Dumpas, Kujiau, Kadazandusun, Kimaragang, Lotud,
Rungus, Tatana, Tinagas, Tobilung and Gana
Murut: Baukan, Kalabakan, Nabai/Ambual, Okolod/Kolod, Paluan,
Selungai, Sembangkung, Serudung, Tagal/Tagol, Tidung and Timugon
Paitan: Abai Sungai, Lobu/Rumanau, Tampias Lobu, Tombonuo, Makiang,
Kolobuan, Sinabu, Segama
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Others: Banjar, Brunei/Kedayan, Ida’an/Begahak, Iranun, Cocos, Melayu
Sabah, Tausug/Suluk, Bugis, Wolio, Chavacano, Sama/Bajau, Yakan, Bonggi
and Molbog
Sarawak
The indigenous peoples in Sarawak make up about 50% of the State’s population. Officially there are 28 indigenous groups listed, however there are many
more groups and sub-groups. The Indigenous Peoples Network of Malaysia distinguishes the following five classificatory groups, each of which with a number
of groups identified as indigenous peoples:
Bidayuh: Selako, Lara, Jagoi, Singgai, Krokong, Bilo’ih, Biperoh, Biatah,
Benuk, Pinyowah, Bengoh, Braang, Tibiak, Bianah, Bukar, Sadong,
Tringgus, Bigumbang, Bikuyab, Barieng, Bikutud, Bisepug, Biemban and
Bisitang
Iban: Iban, Iban Sebuyau
Orang Ulu: Kelabit, Lun Bawang, Kayan, Kenyah Sambob, Kenyah Badeng,
Kenyah Lepo Ke, Kenyah Nyurik, Kenyah Uma Pawa, Kajang Sekapan,
Kajang Kejaman, Kajang Lahanan, Kajang Punan Bah, Penan, Sa’ban, Ukit,
Baketan, Bisaya, Lakiput, Berawan, Tring, Seping, Punan Vuhang, Tagal,
Tabun, Vai’e, Sihan
Melanau: Mukah and Dalat, Bintulu, Matu, Daro and Afaik
Others: Kadayan, Bakong, Tanjong, Remun, Kanowit, Rajang, Mirie, Dalek,
Melayu Sarawak
This country profile was written by Jannie Lasimbang (Asia Indigenous Peoples Pact
Foundation), Colin Nicholas (Center for Orang Asli Concerns) and Christian Erni
(IWGIA).
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These various different indigenous groups are also known together as the Dayaks.
Article 89 regulates the declaration of Malay reservations.
Under Part V of the Enactment, Sections 35, 36 and 37 relate to Community Fisheries Management Zones, including the declaration and recognition of indigenous system of resource
management.
The Wildlife Conservation Enactment 1997 recognises community hunting areas (Section 32)
and honorary wildlife wardens (Section 7) from the community.
The law contains eight important sections that are relevant to indigenous peoples. Section 9(1)(j)
of the Enactment provides for a system to ensure that the indigenous peoples and other local
communities are, at all times and in perpetuity, the legitimate creators, users and custodians of
traditional knowledge, and collectively benefit from the use of such knowledge. It also recognizes
rights to biological resources in land claimed under NCR [Section 16(b)], and has provisions
to ensure that any activities related to the collection of biological resources do not negatively
impact the livelihood, quality of life and the way of life of indigenous peoples [Section 20(3) and
Section 25(1)(b)].
Wong Meng Chuo. Racial Discrimination in Economic Development: The Denial of Indigenous Peoples Rights and Choice of Livelihood in Sarawak. paper presented at the Conference
on Anti Racism, Racial discrimination, Xenophobia and Related Intolerance on 16-20 May
2001, Bangkok, organised by the World Council of Churches and Christian Conference of
Asia.
See M.C.Wong, Sarawak Land Code Amendment Bill 2000 Does Not Recognise Indigenous
Rights Over Customary Land.
The judgment can be accessed at Rengah Sarawak website at www.rengah_c2o.org
Colin Nicholas The Orang Asli Of Peninsular Malaysia, available at: www.coac.org.my
Orang Asal Malaysia – Indigenous Peoples of Malaysia. Poster produced by Jaringan Orang
Asal SeMalaysia (JOAS), 2008
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Tharu woman, Western Terai,. Photo: Colin Nicholas
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Nepal

Nepal is a land-locked country of 147,181 km2, bordered by China in the
North and by India in the South, East and West. Nepal is a pluralistic country
with many castes and ethnic groups, cultures, languages and religions. The total
population of Nepal is 22.7 million, and over one hundred castes/ethnic and
religious groups, and ninety-two mother tongues were listed in the Census 2001.
Indigenous peoples, often referred as “indigenous nationalities” (Adivasi Janajati)
comprised 8.4 million, or 38 % of the total population. However, indigenous
peoples’ organizations claim they have been under-represented in the census,
and their actual populations comprise more than 50%. Indigenous peoples are
highly marginalized, and have been excluded from the nation building process,
which has been largely in then hands of the non-indigenous Bahun and Chetri
castes, who still hold dominant positions in political, economical and social life
of the country. Indigenous peoples are among the poorest of the poor, and their
marginalization has been the reason for the broad support which the Maoist
Party enjoyed during the 12 years long armed conflict. The inclusion of hitherto
excluded groups like indigenous peoples in the process of restructuring the state
was an important agenda of Twelve-point Agreements between the government
and Maoists, which has been consistently reflected in subsequent agreements as
well as in the Interim Constitution of 2007.

Terms used for indigenous peoples
Indigenous peoples are recognized constitutionally1 as well as legally. They
are officially called “Adivasi Janajati” (indigenous nationalities). The National
Foundation for Development of Indigenous Nationalities Act 2002 defines Adi-
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vasi Janajati as a group or community with own mother tongue and traditional
customary practices, distinct cultural identity, social structure and oral or written
history.2 59 indigenous nationalities have been legally enlisted in the NFDIN
Act 2002. The definition more or less incorporates cultural identity rather than
political entity of indigenous peoples, ignoring the recommendation made by the
working group that was commissioned to make recommendations to the government for the establishment of NFDIN.

The Government’s position regarding the recognition of indigenous
peoples and their rights
Indigenous peoples have the right of Social justice thus they have a right of
proportional representation in the State Structure.3
Until 1990 indigenous peoples’ separate identities and concerns had been
completely denied by government. The government’s policy was to assimilate indigenous peoples into the dominant Hindu hierarchical caste system. This position
changed in the wake of the political change of 1990, which was reflected in the
government’s new plans and policies (e.g. Ninth Five-Year Plan and subsequently
reflected into the Tenth-Five Year Plan as well as in the Three Year Interim Plan).
The government was compelled to address indigenous peoples’ issues due to overwhelming pressure from indigenous peoples, scholars and academic institutions
who pointed at the vast discrepancies between the dominant groups (Banhun and
Chettri castes) and indigenous peoples. As a result, for the first time in history,
the Constitution recognized the diverse nature of the state 4and provided rights
to language, culture and religion 5. However the demand for secularism expressed
by various excluded groups including indigenous peoples was denied, and Nepal
continued to be a Hindu Country6. Importantly, the Constitutional provision
for equal protection gave avenue to have special measure for the protection and
educational, economic and social development of marginalized groups, which
was considered to be applicable to indigenous peoples. However, these provisions
were never really implemented, and were even made ineffective by the Supreme
Court in the name of judicial interpretation for example with respect to some
educational institutions.
In 2002 the NFDIN Act, 2002 was promulgated to establish a semi-governmental focal institution with mandate of working in the area of social, educational
and cultural development of indigenous peoples. The purpose of the Act was also
to legally define and identify indigenous peoples. The Act refers to indigenous
peoples as Adivasi Janjati. The Act however neither stipulates the rights of indigenous peoples nor has the NEFDIN been given a sole and clear mandate to work
in the development sector. With this rather blurry mandate, the Foundation has
been facing problem of addressing all issues and concerns including human rights
and fundamental freedoms of Adivasi Janajati. Similarly, as a semi-governmental
institution the Foundation is bound by and dependant on the government.
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Recently, the government’s position on the recognition of indigenous peoples
and their rights has moved in a positive direction due to relentless pressured by
the organized indigenous peoples’ movement. A Twenty Point Agreement was
made between indigenous peoples and the government in 2007 which emphasized
the inclusion of indigenous peoples in the process of restructuring the state. The
agreement was however severely criticized by some indigenous groups as failing to
address some of their main concerns and demands, e.g. autonomy and federalism
in connection with the right to self-determination. Indigenous peoples have also
been denied direct representation in the Constituent Assembly, which represents a
huge challenge for them to address their aspirations and concerns in the Constitution making process.
At present, Nepal is in the process of writing a new Constitution after holding the Constituent Assembly election to institutionalize the restructure of the
State introducing a federal republic system7 replacing the Unitary System. As part
of this process, an Interim Constitution was promulgated in 2007. The Interim
Constitution recognizes indigenous peoples and their rights to some extent. It
guarantees the right to social justice, including the right to participate in the
state structure on the basis of the principle of social inclusion8. Poverty among
indigenous peoples is supposed to be addressed by special measures including
reservations in education and employment for a certain time period.9 However,
these provisions have only a moral force and their implementation depends on
the political will of the political parties in power. Even though Article 63.4.3(a)
provides for proportional representation of indigenous peoples’ in the Constituent
Assembly it is up to political parties to select indigenous representatives.
The National Foundation for Development of Indigenous Nationalities (NFDIN)
Act 2002 is the only national law that specifically deals with indigenous development issues. It has a unique structural framework where 92 out of the 125 members of the governing council are selected upon recommendation of indigenous
peoples’ organizations and the others are nominated by the co-chairperson. Both
the recommended and nominated members are indigenous. The Prime Minister
is the chairperson of the Council. The vice-chairperson is the main executive
post and only and indigenous is eligible. Indigenous peoples’ organizations are
demanding to convert the foundation into a commission with the provision of
overseeing the implementation of laws on indigenous peoples’ rights.
The Self-Governance Act 1998 triggered the passing of the NFDIN Act. For
the first time a law recognized that indigenous peoples are excluded and need
to be brought into the national mainstream (Preamble). There are provisions for
indigenous peoples’ representation in Village, Municipal and District Development Councils. However, these bodies had been non-functional which lead to the
demand by indigenous organizations for a specific law, resulting in the passing of
the NFDIN Act.
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Section 2 of the Scholarship Act 2006 has been amended to ensure scholarships for indigenous and other excluded groups. There is however still a lack of
regulations to translate this provision into practice.
The law with the severest negative consequence for indigenous communities
is the Land Reform Act 1964 and Land Maintenance Act of 1963. They abolished
traditional communal land rights and as a consequence displaced indigenous
communities from their lands as they were taken over by members of the dominant Hindus of the Bahun and Chetri casts.
Nepal is a signatory to the number of international instruments and conventions including the International Covenant on Civil and Political Rights 1966,
International Covenant on Economic, Social and Cultural Rights 1966, International Convention on the Elimination of All Form of Racial Discrimination
1969, UN Convention on the Rights of Child 1989, the Convention on Biological
Diversity 1992.
In 2007, the Nepal parliament ratified ILO Convention No. 169 “concerning
Indigenous and Tribal Peoples in Independent Countries”, and Nepal voted in
favour of the passing of the United Nations Declaration on the Rights of Indigenous Peoples in the UN General Assembly on 13 September 2007.

Identifying indigenous peoples in Nepal
Nepal is an ethnically highly diverse country with over spoken 120 languages10 of four main linguistic families – Dravidian, Indo-European, Sino-Tibetan
and Austro-Asiatic. Most of the Indo-Arian speakers have migrated to the present
territory of Nepal since the 12th and 13th century, while the Sino-Tibetan speakers
have lived there much longer. The Dravidian and Austro-Asiatic speakers are very
few and also more recent migrants.
After the annexation of the native principalities by King Prithvi Narayan
Shah in the second half of the 18th century, the native groups were forced into the
Hindu cast system and their traditional cultures, social practices and institutions
were discriminated against and forbidden. It is within the context of suppression
and marginalization by the dominant Hindu groups that the indigenous peoples
of Nepal are identified. Most of the indigenous ethnic groups are speakers of languages belonging to the Sino-Tibetan linguistic family, but there are a few groups
– such as the Tharu in the plains region (called Terai) – who speak languages
belonging to the Indo-European linguistic family.
59 indigenous nationalities have been legally enlisted in the National Foundation for Development of Indigenous Nationalities Act 2002 and are thus officially
recognized in Nepal. These are categorized according to four major geographical
regions:
Mountain Region (Himalaya): 17 groups: Barah Gaunle, Bhote, Byansi,
Chhairontan, Dolpo, Larke, Lhomi (Shingsawa), Lhopa, Marphali Thakali,
Mugali, Siyar, Sherpa, Tangbe, Thakali, Thudam, Topkegola and Walung.
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Hills: 24 groups: Baramu, Bhujel, Chepang, Chhantyal, Dura, Fri, Gurung,
Hayu, Hyolmo, Jirel, Kusunda, Lepcha, Limbu, Magar, Newar, Pahari, Rai,
Sunuwar, Surel, Tamang, Thami, Kumal, Yakkha and Tin Gaunle Thakali.
Inner Terai: 7 groups: Bankaria, Bote, Danuwar, Darai, Majhi, Raji and
Raute.
Tarai: 11 groups: Dhanuk (Rajbanshi), Dhimal, Gangai, Jhangad, Kisan,
Kushbadia, Meche, Rajbanshi (Koch), Satar (Santhal), Tajpuria and Tharu.
There are however several ethnic groups, like the Ghale, Kulung, Bahing,
Karani etc., that have been left out and are demanding to be included. The National Foundation for Development of Indigenous Nationalities (NFDIN) has
initiated the enlistment of more groups within the Act
This country profile was written by Shakar Limbu, Secretary of the Lawyers’ Association for Human Rights of Nepalese Indigenous Peoples (LAHURNIP).
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Kalash sisters, North-West Frontier Province. Photo: Imran Schah/imranthetrekker@yahoo.com
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Pakistan

Officially called the Islamic Republic of Pakistan, the country shares borders
with India in the East, China in the North, Afghanistan and Iran in the West,
and has a 1046 km long coastline along the Arabian Sea in the South. Pakistan
covers 881,640 km2 and has a population of 172,800,000 as of July 2008.
Pakistan has four provinces, namely Sindh, Punjab, North-Western Frontier
Province (NWFP) and Balochistan. The government of Pakistan classifies the
country’s population on the basis of these administrative units – those who live in
Sindh province are called Sindhis, those from Punjab province Punjabis, in Balochistan live the Baloch tribes and in the NWFP the Pashtun tribes. Aside from
these major “ethnic nationalities” there are many other nationalities which the
government does not recognize and for which no separate administrative regions
have been created. Some of these groups are Seraikis, Pothoaris or Birahvis which
demand their separate administrative region and their right over their lands and
other resources.
A large number of people are immigrants and their descendents, mostly Muslims who have come to Pakistan at the time of partition of Indian sub-continent
in 1947, and those who migrated from Afghanistan in the early 1980s.
Peoples of Sindh province and the tribal peoples of Balochistan and NWFP
have a long history of dispute and conflict with the federal government (dominated by the Punjabi political establishment) over the discriminatory resource
distribution among provinces.
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Terms used for indigenous peoples
The concept of “indigenous peoples” has made its way into Pakistan only
recently. The government does not use this term officially, and there is thus no official definition of the term in Pakistan. A distinction is made between the mainstream population and tribal people. In Urdu, the official language of Pakistan,
the term for tribal people is qabaili log or just qabail1. The tribal peoples and their
areas are well defined in Pakistan. In current local literature, among various ethnic groups and in some local right-based movements, however, the term adi vaas
(“son of the soil”), meaning “original people”, is used. Adi vaas (sometimes also
adivas or adivasi) is used with a cultural, ecological and political connotation. As
adi vaas refers to people who have inhabited the region long before any intruder,
they are understood to have a time-tested relationship with their ecosystem and
natural resources.

The Government’s position regarding the recognition of indigenous
peoples and their rights
Since the government does not use the term “indigenous peoples”, but only
speaks of and identifies “tribal people”, the respective national and international
legal instruments have only limited scope. An example is ILO Convention 107, of
which Pakistan is a signatory. It is applied only to the tribal peoples that live in the
“Tribal Areas” of Baluchistan and the North-West Frontier Province, the former
States of Amb, Chitral, Dir and Swat. Article 246 of the Constitution defines the
so-called Tribal Areas, which are sub-divided into the Provincially Administered
Tribal Areas (PATA) and the Federally Administered Tribal Areas (FATA).
The Provincially Administered Tribal Areas comprise:2
The districts of Chitral, Dir and Swat; the Tribal Areas of Kohistan and
Mansehra districts; Malakand Protected Area; the former states of Amb; Zhoub
district, Loralai district (except Duki Tehsil), Dalbandin Tehsil of Chagai District
and Marri and Bugti tribal territories of Sibi district.
The Federally Administered Tribal Areas comprise: 3
Tribal Areas adjoining Peshawar district; Tribal Areas adjoining Bannu
district; Tribal Areas adjoining Kohat district; Tribal Areas adjoining Dera Ismail Khan district; Bajau Agency; Mohmand Agency; Khyber Agency; Kurram
Agency; North Waziristan Agency; South Wasiristan Agency.
At national level, Pakistan has no official policy or legislation for indigenous
peoples, except The Frontier Crime Regulation (1930), enacted during the last
days of British India, which is a brief definition and administrative guidelines
towards the tribal areas and peoples. The late president Mohtarma Benazir Bhuttu
of the Pakistan People’s Party, assassinated on 27th December 2007, has terminated this law since it was considered discriminatory.
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As a result of the lack of legal protection in Pakistan, indigenous peoples’
resources like the lands, water, fish and forests are appropriated for development
and revenue purpose without their consent and hence without any benefits. Thus
the indigenous peoples are fast loosing there livelihoods base. Huge tracts of indigenous peoples’ lands are considered “state-land”.
The only legal instrument protecting the rights of indigenous peoples is ILO
Convention No.107 (which was replaced by ILO Convention on Indigenous and
Tribal Peoples No.169 of 1989, which was however not ratified by Pakistan).
As mentioned, there is however only limited application of Convention 107 in
Pakistan. The government of Pakistan as well as the ILO Pakistan, through ILO
Convention 107, only deal with the tribal peoples of Balochistan and North
Western Frontier Province. The scope of the convention is not extended to other
indigenous peoples.
Among the international human rights instruments ratified by Pakistan are:
1. Convention on Elimination of Discrimination against Women
(CEDAW).
2. Convention on the Rights of the Child (CRC).
3. International Convention on Elimination of Racial Discrimination
(ICERD).Pakistan has signed, but not ratified:
4. International Convention on Economic, Social and Cultural Rights.

Identifying indigenous peoples in Pakistan
As there is no formal definition and classification of indigenous peoples in
Pakistan, the identification of which ethnic groups can be considered indigenous
in Pakistan is difficult. It relies on a combination of criteria including their assertion of their distinct identities, the possession of livelihood systems, cultures
and social organization distinct from the mainstream society, and their relative
political, economic and social marginalization.
The indigenous peoples of the North-West Frontier Province
The North-West Frontier Province (NWFP) was created in 1901, and currently consists of seven divisions and 22 districts and the Provincial Administered
Tribal Areas (PATA). About ¾ of the territory is under the administration of
the provincial government, the remainder under the federal government (Federally Administered Tribal Areas).4 The Pukhtun, (or Pakhtun, Pushtun, Pathan)
represent the largest indigenous ethnic group in the NWFP. They also live in a
vast area of adjacent Afghanistan. The Pukhtun are Muslim, and are sub-divided
into three main branches (the Sarbani Pukhtun, the Ghilzai Pukhtun and the
Gurghush Pukhtuns), each of them consisting of several tribes, which are again
divided into khels (clans).5 There are around 60 tribes and 400 khels.6 The Pukhtun are basically farmers or herdsmen, or a combinations of both.
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The people of Chitral in the North of the NWFP, like the Kohwar, have
a different language and culture. And in three small valleys in Chitral live the
Kalash, who have their own indigenous belief system, but who are now increasingly converting to Islam.7
The forests dwellers of Malakand division i.e. Swat Kohistan and Dir Kohistan valleys, and in Mata and Shangla districts, have been struggling for their
forest royalty since the early 1990s. The area is inhabited by five major ethnic
groups, namely Kohistanis, the Pukhtun, the Gujjars, Swatis and Syads. Local
rulers and landlords traditionally exercised control only to the extent of collecting
taxes on certain animals and plant species. The British control, however, change
the land use pattern, property rights and tenure system of the region. Various
colonial forests acts, such as the Hazara Forest Conservancy Rules of 1857, the
Forest Act of 1865 and the Forest Act of 1927, declared all forests as property of
the government and opened them for commercial exploitation
The Baloch
The Baloch inhabit Balochistan province in the west of Pakistan and the
adjacent areas in Iran and Afghanistan. There are three branches of the Baloch:
the Makrani, Sulemani and Brahui (the latter speaking a different language)8.
The major Baloch tribes include the Bugtis, Maris, and Mengals. Other Baloch
tribes were forcibly included in Punjab province. Among them are the Ligharis,
Mazaris, Gorchanis, Dreshaks, Khosas, Qaisranis, Khitrans, and Buzdars who
live in the Suleiman Mountains.
The Baloch live by a mixture of dry and irrigated agriculture and pastoralism. Their community organization varies between extremes of highly stratified
villages and small egalitarian nomadic groups. These nomadic pastoralists play a
significant social role. Their continued activity provides a communication network
among the settled village communities and symbolizes for those communities the
values that support traditional Baloch identity.
The Buzdars, one of the largest Baloch tribes with a number of sub tribes,
live in area called Andar Pahar in the Sulaiman Mountain, which lies between
Balochistan and the South Punjab. Detached from Balochistan, this large Baloch
zone is part of District Dera Ghazi Khan of Punjab as “De- Excluded Area”. This
arrangement was made by the British government before partition while during
British colonial times these tribes had enjoyed an independent status and were
administered as “Special Area”. Compared to other Baloch tribes in the area,
(Ligharis, Khosas, Qaisranis, Nutkanis, Khitrans), the Buzdars have been less-visible on the local and national political scene.
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Indigenous peoples of the Indus River
The Kihals and Mors are considered indigenous peoples of the Indus River.
They depend on fishing and the forests of the Indus delta. Most of their population is concentrated between Chashma Barrage and Taunsa Barrage.
Fishing, basket weaving and agricultural labour are major sources of livelihood for the Kihals and Mors for which they entirely depend on the Indus. Their
livelihood is however under threat due to mega water development project like
dams and barrages, project-induced flooding, increased agricultural activities on
riverine lands and contract fishing.
Instead of following one single religion in strict, the Kihals kept to a flexible
system of believes. Due to their increasing dependence on neighboring Muslim
population, Kihals and Mors are fast converting to Islam and adapt a Muslim life
style. They now call themselves Sheikhs (new Muslims), and Khokhar (a sub-caste
of Muslims), and want their women to wear scarfs and stay at home.

The indigenous peoples of the Northern Areas
The Northern Areas is a Federally Administered Area (officially called Federally Administered Northern Areas - FANA). It became a single administrative unit
in 1970 through the amalgamation of the Gilgit Agency, the Baltistan District of
the Ladakh Wazarat, and the states of Hunza and Nagar. According to Pakistan’s
constitution, the FANA is not part of Pakistan, and its people have no representation in Pakistan’s parliament. The United Nations considers the whole area of the
former princely state of Kashmir and Jammu, including the present-day FANA,
as disputed territory which is still awaiting resolution of the long-standing conflict
between India and Pakistan.
The extremely rugged terrain with high mountains and isolated valleys has
a highly diverse population with many linguistic, ethnic, and religious groups.
Urdu is the lingua franca of the region, but many indigenous languages are spoken which again often have several local dialects. Shina is the language of 40%
of the population, spoken mainly in Gilgit, Diamer, and in some parts of Ghizer.
The Balti language, part of the Sino-Tibetan language family, is spoken by the
people of Baltistan. Smaller language groups are Wakhi, spoken in upper Hunza,
and in some villages in Ghizer, and Khowar of Ghizer. Burushaski is an isolated
language spoken in Hunza, Nagar, Yasin (where Khowar is also spoken), in some
parts of Gilgit and in some villages of Punyal.9
At present, the people of the Northern Areas have no participation in the governance of their territories. Their resources, above all timber, are rapidly exploited
and poverty levels are extremely high. The Gilgit Baltistan United Movement
(GBUM) and the Balawaristan National Front (BNF) are two local movements
calling for the establishment of a fully autonomous state.
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This country profile was written by Wasim Wagha, Programme Manager, Research
and Advocacy, & Executive Officer DAMAAN (Development through Awareness
and Motivation) based in Southern Punjab, Pakistan, with inputs from Christian
Erni (IWGIA).
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Buhid man, Occidental Mindor. Photo: Christian Erni
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The Philippines is a tropical mountainous archipelago of 7,100 large and
small islands, covering an area of 300,000 km2. As of July 2006 the population
was 89.5 million. Colonized by Spain for 350 years, the modern Filipino nation
was born in the Revolution of 1896-98, came under U.S. occupation for 45 years,
and regained its independence in 1946.
More than 170 native languages are spoken in the Philippines, most of them
belonging to the Austronesian (Malayo-Polynesian) linguistic family. 110 ethnic
groups are officially recognized as indigenous peoples.

Terms used for indigenous peoples
Officially, indigenous peoples are referred to as “Indigenous Cultural Communities/Indigenous Peoples”. These are also the terms used in the constitution,
laws and other official documents.
In Filipino (Tagalog), the national language, the word katutubo is used as
translation of “indigenous”, and the term “indigenous peoples” is translated as
katutubong mamamayan. The term tribo (tribe) or nitibo (native) are also still very
commonly used, both by non-indigenous and among indigenous peoples themselves.
The following four terms are used to refer to the indigenous groups in different regions of the Philippines:
• Lumad is used for the indigenous peoples in Mindanao, the country’s
second largest island found in the south. It is a Visayan term meaning
native, indigenous, “of the land”.
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• Igorot is used as a generic term for the indigenous peoples of the Cordillera mountain range in the north of Luzon, the largest island of the
Philippines located in the north. It is derived from the word i-golot or
gulod meaning “people from the mountain”. It used to have a negative
connotation but is increasingly accepted by the indigenous peoples of
the Cordillera themselves.
• Mangyan is the generic designation for the indigenous peoples of Mindoro island in the central part of the archipelago. It is also used for the
indigenous communities on Sibuyan Island (“Sibuyan Mangyan”).
• Negrito is used as generic term for indigenous peoples with distinct
physical features (dark skin, curly hair) living across the Archipelageo. The word Negrito is the Spanish diminutive of negro, i.e. “little
black”, and was coined by early European colonizers and explorers
who thought that the Negritos were from Africa.
• Bukidnon or Remontados is used for the indigenous peoples in Panay,
Negros and Sibuyan island group who withdrew to the mountains
to escape and resist Spanish colonization. They are also referred to as
Sulod or Tumandok. In Luzon, particularly in the province of Isabela,
they are referred to as Kalinga while in Rizal and Quezon provinces
the Remontados have been grouped with the Agta due to the high
degree of intermarriages among them.

The Government’s position regarding the recognition of indigenous
peoples and their rights
Indigenous peoples and their rights are fully recognised by the Philippine
government. The Indigenous Peoples Rights Act (IPRA) uses both the terms “Indigenous Cultural Communities” and “Indigenous Peoples”, while the Constitution refers to “indigenous cultural communities” (ICC).
The 1987 Constitution has several provisions of relevance for indigenous
peoples. In Article XII Sec. 5, the state commits to protecting the rights of indigenous cultural communities (ICC) to their ancestral land, “subject to the provisions of this Constitution and national development policies and programs”. This
provision gave Congress the task of defining “the applicability of customary laws
governing property rights or relations in determining the ownership and extent of
ancestral domain”. In Article XIV Sec. 17, the state recognizes and guarantees the
rights of the ICC “to preserve and develop their cultures, traditions, and institutions”.
In 1997 the Philippine government enacted the Indigenous Peoples Rights
Act (IPRA), which is an interpretation of the constitutional provisions governing
indigenous peoples’ rights. IPRA has been recognised as one of the world’s most
progressive laws specifically dealing with indigenous peoples. The IPRA recognizes, protects and promotes the rights of Indigenous Cultural Communities/
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Indigenous Peoples (ICC/IP). Apart from provisions guaranteeing social justice
and human rights, recognizing and protecting cultural integrity, and recognizing “the inherent right of ICC/IP to self-governance and self-determination”, the
IPRA contains important provisions concerning the right to ancestral domain
and ancestral lands. IPRA also provides for the creation of the office of the National Commission on Indigenous Peoples (NCIP) as implementing agency of the
IPRA, as well as for the Consultative Body, consisting of traditional leaders, elders
and sectors of the different indigenous peoples, which is supposed to oversee and
advise on the implementation of the IPRA by the NCIP.
NCIP is an independent agency under the office of the President and is
composed of seven Commissioners representing seven ethnographic regions that
have been identified and delineated by the NCIP and are not identical to the
administrative regions of the state. NCIP is in charge of implementing the IPRA
and for that has developed a Medium Term Philippine Development Plan for
Indigenous Peoples (2004-2008), which includes indigenous peoples in several
sectoral plans.
On occasion of the 10th anniversary of the passing of IPRA, civil society
organizations have undertaken assessments of how the IPRA had fared.1 It was
found that indigenous peoples’ concerns have not been sufficiently mainstreamed
within government agencies. In most cases, there is a continuing conflict between
different laws and their implementing agencies, for example, between the National Commission on Indigenous Peoples (NCIP) and the Department of the
Environment and Natural Resources (DENR) regarding access to and management of forests. Sometimes the problem is indifference rather than conflict, as
with the Department of the Interior and Local Governments (DILG) regarding
the responsibilities of local government units (LGUs) in upholding indigenous
peoples’ representation in local bodies.
Regarding the NCIP, the observation is that this institution is still in great
need of institutional strengthening. Frequently, the NCIP is perceived as addressing the interests of government or of business rather than those of indigenous
peoples’ communities, resulting in many expressions of disappointment from
them and indigenous peoples’ support groups. Instead of following the spirit of
the law, the NCIP is seen to have succumbed to a more bureaucratic interpretation of the law’s provisions.
This can clearly be seen in the NCIP’s performance in one of its three core
programs: the delineation and titling of ancestral land. By end of 2007, five years
after the first Certificate of Ancestral Domain Title (CADT) was granted, the
NCIP has processed only 57 CADTs, which is 9% of the titling applications it
has received. The titling procedures have been criticized for being unnecessarily
costly and lengthy, and lacking in cultural sensitivity. These criticisms were also
levelled at the NCIP projects aimed at assisting indigenous peoples’ communities
to develop their community development plans which, according to the IPRA’s
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Implementing Rules and Regulations (IRR), come under the Ancestral Domain
Sustainable Development and Protection Plan (ADSDPP).
While the NCIP has been rather slow in dealing with applications for CADTs,
it has been found to be quick in issuing “Certificates of Compliance to the Free
Prior Informed Consent (FPIC) Process” and “Certification that the Community
Has Given Its Consent” for development projects, including for mining claims
and for plantations to produce bio-fuels. A total of 118 such certificates have been
issued since 2004, when the first one was granted. In 2007 alone it has issued 62
such certificates. 2
The Philippines has, among others, ratified the following international instruments relevant for indigenous peoples:
• International Convention on the Elimination of All Forms of Racial
Discrimination
• International Covenant on Civil and Political Rights
• International Covenant on Economic, Social and Cultural Rights
• International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
• Convention on the Elimination of All Forms of Discrimination
against Women
• Convention on the Rights of the Child

Identifying indigenous peoples in the Philippines
The ethnic divide between indigenous and non-indigenous peoples emerged
during the colonial period during which there came about a segregation within
the population into those who were hispanized and those who resisted and withdrew to remote and inaccessible areas where they retained their original ways of
life. It is the latter group who is referred to as indigenous peoples.
Without having a clear basis, the government usually identifies 110 indigenous groups with population estimates that range from 6.5 million to more than
12 million, or between 10 and 15% of the total national population. According
to NCIP, 60% of the total indigenous population live in Mindanao, 30 % in
the Cordillera-Northern Luzon, and 10% in the rest of Luzon and the Visayas
(central) islands.

The Cordillera
The majority of the Cordillera peoples, also collectively known as Igorot, are
the indigenous groups living in the highlands, foothills and river valleys of the
Cordillera mountain ranges of Northern Luzon and extends to the Ilocos and
Cagayan Valley regions.
The Isneg are found in the Apayao province. There are seven ethnolinguistic
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groups of Tingguian or Itneg. These are the Adasen, Banao, Binongan, Inlaod,
Masadiit, Maeng and Moyadan Itneg, who occupy the province of Abra.
There are 50 Kalinga bogis, traditionally-defined territories among the eight
ethnolinguistic groups within the province of Kalinga. In the Mountain Province
live the Bontok (Central Bontok), Finallig (Southern Bontok), and in Bontoc
Province live the Bontok, and the Balangao or Gad’ang (in eastern Bontoc) who
extend their territories to Isabela and southeastern Kalinga.
The Kankana’ey inhabit Benguet and Mountain Province. The Northern
Kankana’ey are also known as Lepanto or Sagada Igorot. A group of Kankana’ey
in the La Union and Ilocos Sur extent of the Cordilleras have in recent years
asserted a separate identity as Bago.
The Ikallahan or Kalanguya are generally from Tinoc, Ifugao and extend
their territories to Benguet and Nueva Vizcaya, and in recent years their population movement have brought them within the borders of Nueva Eicja. The Ibaloi
inhabit the areas of Benguet and Nueva Vizcaya. The territories also stretch to the
highlands of La Union, Pangasinan, and Nueva Ecija. The I-wak is the smallest
group in the Cordillera, living in Benguet province.
A population of Atta Negrito live in the fringes of the Cordillera, in the
provinces of Abra and Apayao (Villa Viciosa, Pamplona, Faire and Pudtol).

North, Central and Southern Luzon
The Negrito, of which up to 30 groups have been identified, are mostly distinguished by their Australoid physical features. They live in dispersed groups
throughout the major islands, usually in the less accessible forested areas. Prehistorians suggest that one migration stream (with groups now called Alta, Arta,
Agta) settled the northern part of Luzon and moved down the eastern part, along
the Sierra Madre and Pacific coast down to the Bondoc and Bicol mountains.
Another branch (with groups now called Aete, Ayta, Atta, Ita, Ati, Sinauna)
settled in western and southern Luzon, with larger populations now found in the
Zambales-Bataan mountains and Southern Tagalog foothills, while others settled
on Palawan (Batak), Panay, Negros and northern Mindanao (Mamanwa).
The non-Negrito groups in these areas are the Bugkalot or Ilongot in Nueva
Vizcaya, Quirino and Nueva Ecija and two Remontado groups, the Sierra Madre
Kalinga in Isabela and the Remontado of Rizal and Quezon.

Island Group
“Mangyan” is the collective term for the indigenous peoples of Mindoro
island, which are usually clustered into the Northern Mangyan (Tadyawan, Alangan and Iraya) and the Southern Mangyan (Buhid, Taobuid and Hanunuo).
A small group of people who have so fare considered to belong to the Taobuid is
now identifying itself as Bangon, a term otherwise used by neighbouring groups
with negative connotation. Another small group, the Ratagnon on Mindoro’s
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southernmost tip, is closely related to the Cuyonin of Palawan. Generally, the
Mangyan of Mindoro practise swidden agriculture combined with hunting, fishing, gathering and trade.
Several groups in Palawan are considered as indigenous: the Tagbanwa
(Kalamianen), Palaw’an, Molbog and Batak (a Negrito group). The Agutaynen,
Cuyonin and Kagayanen are no longer considering themselves an indigenous
group, having long been assimilated into the mainstream culture. Some traits
of their traditional indigenous way of life however remain and some groups are
asserting their indigenous identity.
The Negrito (Ati and Ata) and various groups of Bukidnon or Remontados
largely populate Panay, Negros, Guimaras and Romblon islands. The Bukidnon
are also called Sulod in Panay. In Negros, they are also referred to as Magahat or
Karol-an. In Sibuyan, the non-negrito indigenous population are called Sibuyan
Mangyan.

Mindanao
The spread of Islam in Mindanao-Sulu created a differentiation among its
native peoples between those who became Muslim (also called Moro) and those
who did not (now called Lumad). There are seven major Islamized ethnic groups
in the Mindanao-Sulu area (the Maranaw, Maguindanao, Tausug, Yakan, Samal,
Iranun and Kalagan). The Sangil who are long time residents in the coastal areas
of Davao and Sarangani have migrated from Indonesia. Kolibugan is used for any
group married to another group or the offspring of mixed parentage.
The Lumad, or non-Moro indigenous peoples of Mindanao, are a complex
patchwork of indigenous groups. The Lumad stress that they are different from
the Moros and many do not recognize the Moros as being indigenous. To simplify, Lumad groups may be clustered into (a) the Manobo cluster, (b) the B’laanT’boli-Tiruray cluster, (d) the Mandaya-Mansaka cluster, (e) the Subanen, and (f)
the Mamanwa. There is much inter-penetration among these groups. The term
Bagobo refers to two Manobo ethnolinguistic group (Ubo and Tagabawa) and
Klata, a B’laan related linguistic group. The popular term Bagobo is derived from
Bago and Obo or “new person”, largely referring to new Christian or in Spanish
as Nuevos Cristianos. For the most part, the indigenous peoples in Mindanao basically subsist through swidden and wet rice cultivation, hunting, fishing, gathering
and the trade in locally manufactured items.
This country profile was written by Christian Erni, Ma. Teresa Guia-Padilla, Dr.
Sabino Padilla Jr. and Christina Nilsson.
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Thao elder, Nantou County. Photo: Peingamla Luithui
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Taiwan, also known as Formosa, is located off the southeast coast of mainland China, south of Japan and north of the Philippines. Part of the Wesern
Pacific chain of volcanic island arcs, Taiwan has a total area of 36,000 square
kilometers. The Taiwan Island is elongated in the north-south axis with a length
of 395 kilometers, and width of 145 kilometers along its east-west axis.
The history of the indigneous peoples of Taiwan has been dominated by
foreign powers since at least the seventeenth century, although competition and
conflict existed long before then. All or parts of their traditional lands have been
conquered at various times throughout history by Dutch, Spanish, Manchu China, Japanese and Chinese (the Chinese Nationalist government, or Kuomintang)
rulers.
The indigenous population of Taiwan currently numbers 469,000 people,
or 2.1% of the total population of 23 million. Thirteen indigenous peoples are
officially recognized. In addition, there are at least nine Ping Pu (平埔 “lowland
plains”) indigenous peoples who are denied official recognition. Most of the recognized indigenous peoples live in the central mountains, on the east coast and
in the south of Taiwan.

Terms used for indigenous peoples
The indigenous peoples of Taiwan have been referred by various names in
history. In the western literature and early anthropology papers, they were called
“Formosan Aborigines”. The Han Chinese settlers and Chinese administrators
during the Manchu dynasty era used the term “fan” (番 or 蕃), which denoted the
indigenous peoples as barbarian, primitive or backward. This term was further
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divided into two major categories: “Seng fan” (生番 the unfamiliar primitive
people), and “Sou fan” (熟番 the familiar primitive people). These two terms
referred to the degree of “familiarity”, or cultural contact with the early Han
Chinese settlers from mainland China. Later it also referred to the subjugation
under military conquest of Manchu Chinese rule. Used extensively in historic
documents and official records (Manchu Chinese and Japanese periods), the two
terms roughly corresponded to the two major divisions of Taiwan’s indigenous
peoples: “Seng fan” for the mountain indigenous peoples, and “Sou fan” for the
Ping Pu plains indigenous peoples.
Later the indigenous peoples living in upland areas were referred to as “Shanbao” (山胞 mountain compatriots or mountain people), a term inherited from
the categories used by the Japanese colonial regime. In the mid-1980s a group of
indigenous activists initiated a campaign to demand a respectful name. After 10
years of struggle, the name proposed by indigenous peoples, “Yuan-zhu-min” (原
住民 literally meaning “people who have originally lived here”), was used to refer
to indigenous peoples in an official Presidential speech. In 1994, the Constitution
was amended and the term gained legal status.
Each indigenous tribal group has their own way of referring to themselves,
in many cases simply the designation “human being” in their own language.
The term “Yuan-zhu-min” is used in pan-indigenous activism and refers to the
pan-indigenous identity that indigenous communities have used to differentiate
themselves from the Chinese Taiwanese majority.

The Government’s position regarding the recognition of indigenous
people and their rights
A number of national laws protect the rights of Taiwan’s indigenous peoples,
including the Constitutional Amendments (2005) on indigenous representation in
the Legislative Assembly and protection of language and culture, the Indigenous
Peoples’ Basic Act (2005), the Education Act for Indigenous Peoples (2004), the
Status Act for Indigenous Peoples (2001), the Regulations Regarding Recognition
of Indigenous Peoples (2002) and the Name Act (2003), which allows indigenous
peoples to register their original names in Chinese characters and to annotate
them in Romanized script.
The Indigenous Peoples’ Basic Act recognises indigenous rights to land and
resources and states that the government must safeguard the status of indigenous
peoples and work toward providing self-rule of each tribe. However, the drive
towards self-governance, inspired by the call for self-determination by indigenous
activists, has been stalled by the intervention of national legislation and administration. One of the problems is that the Council for Indigenous Peoples (CIP),
a ministry-level body under the Executive Yuan (the executive branch of the government), must propose amendments to certain of the nation’s other laws before
the Act can be used to provide regional self-government systems to the indigenous
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groups and no progress in passing such key amendments by the Legislature has
been made. Another problem is that although the “tribal community”, the fundamental unit for self-governance in the Basic Act, can be interpreted broadly as
covering everything from tribal settlements to indigenous nations, the CIP took a
conservative stance, adopting the narrower interpretation that it applies to tribal
settlements only.
At present, a constitutional reform is ongoing. The new Constitution will
contain a chapter on indigenous peoples and the Draft Constitutional Chapter
on Indigenous Peoples proposed by the CIP defines and guarantees indigenous
peoples’ rights, which cover sovereignty, land and natural resources, education,
culture, language, traditional knowledge, customary law, participation in national policy-making, as well as the recognition and protection of other collective
rights. Unfortunately, due to the top-down nature of the reform process and the
resulting lack of participation by indigenous peoples, the draft has yet to receive
wide recognition or support from indigenous peoples.

Identifying indigenous peoples in Taiwan
Since the period of Japanese colonization, the indigenous peoples have been
categorized into “Ping-pu” (those who live in the plains) and “Kao-sa” (高砂those
who live in the mountains). Thirteen indigenous peoples are officially recognized.
In addition, there are at least nine Ping Pu indigenous peoples who are denied
official recognition.
The thirteen officially recognized indigenous groups are the Amis (aka Pangcah), Atayal, Paiwan, Bunun, Pinuyumayan (aka Puyuma or Beinan), Tsou,
Rukai, Saisiyat, Tao (aka Yami), Thao, Kavalan, Truku and, since January 2007,
Sakizaya.
The nine non-recognized indigenous Ping Pu groups are the Ketagalan, Taokas, Pazeh, Kahabu, Papora, Babuza, Hoanya, Siraya and Makatao.
Most indigenous peoples traditionally live in the central mountains, on the
east coast and in the south of Taiwan, while according to the latest census it was
found that about 1/3 of them now live in the cities (primarily in Taipei and Kaohsiung) as a result of migration for employment and better living conditions).1.
For centuries the indigenous peoples experienced economic competition and
military conflict with a series of conquering foreign powers and many of the indigenous groups have been linguistically and culturally assimilated. Like indigenous
peoples in many other areas of the Asian region, Taiwan’s indigenous peoples face
threats to their culture and way of life, and a continual encroachment on their
traditional areas of residence. Although the indigenous peoples are not subject to
any official discrimination, they find it difficult to influence policies and programs
that affect their ways of life. Thus, the main challenges facing indigenous peoples
in Taiwan today include rapid erosion of cultures and languages, low social status,
high unemployment rate, and weakened political or economic influence.
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Mountain indigenous peoples
The mountain indigenous peoples were known as “Fan” (Manchu Chinese
era), “Kao-sa” (Japanese era), and “Shanbao” (Nationalist Chinese - Kuomintang
era). It is known that they are native Austronesian peoples, and are related to
Malay-Indonesians, Polynesians, Maoris, and other Pacific islanders. Their
Austronesian origin was established by well-documented research and scientific
studies on their language, culture, and genetic affinities. As the term denotes,
Taiwan’s mountain indigenous peoples traditionally live in the mountainous
regions, among the cutivated slopes, forest woodlands, and river valleys of the
upland areas. They live in mountain villages or in isolated settlement of family
clans. The only exceptions are the Tao people (living in the offshore Lanyu Island,
having an oceanic culture and dependency on fishing and marine resources), and
the Amis Kavalan, and Sakizaya peoples who live in the valleys and coastal areas
of Taiwan’s eastern region (Ilan, Hualien, and Taitung counties) with a mix of
traditional marine fishing and land-based lifestyle practices.
Despite the fact that the traditional territories of four groups (Tao, Amis,
Kavalan and Sakizaya) lie in the eastern coastal valleys and islands, Taiwan’s
thirteen recognized indigenous peoples together were referred to as “mountain
peoples”, which is a leftover legacy of the colonial times and it is a common term
found in historic documents. In the past, they were generally referred to as the
“nine tribes of mountain people” (the traditional categorization into nine ethnic
groups by anthropologists). After years of fighting against discrimination and for
recognition of their rights, the “nine tribes of mountain peoples” won a major
battle in 1994 when they collectively gained legal status as “indigenous peoples”,
and achieved further empowerment with the establishment of the Cabinet-level
ministry, the Council of Indigenous Peoples” in 1996.
Plains indigenous peoples
The indigenous plains peoples are collectively known as the “Ping Pu”. Like
the other indigenous groups in Taiwan, the Ping Pu are native Austronesian
peoples. Traditionally they mainly lived in village settlements.
There are nine major indigenous groups living in the plains of Taiwan who,
up until now, have been denied official recognition by the government. They do
not identify themselves as Ping Pu but as nine distinct peoples, each with its
own language and cultural affinities. Estimated to number between 150,000 and
200,000, these Ping Pu indigenous peoples are not even recognized as ethnic
groups, and thus have no minority group status in Taiwan. As a result of a loss
of land, culture, language and group identity, and their total exclusion from
government and the social welfare system (the above mentioned laws and legislations recognizing the rights of indigenous peoples do not apply to the Ping Pu
indigenous peoples), they are among the most marginalized groups in the country
and it is feared that they will cease to exist as distinct indigenous ethnic groups
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within the coming decade. Ping Pu indigenous activists are still fighting against
pervasive discrimination, and the total neglect and exclusion by the government.
Their demands for Ping Pu peoples to be recognized as indigenous people of
Taiwan, and for inclusion under the rights protection and services of the Council
of Indigenous Peoples have been ignored to this date.
This country profile has been written by Jason Pan, director of TARA – Ping Pu, with
inputs from Christian Erni.
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Karen woman and boys, Chiang Mai province. Photo: Christian Erni
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The Kingdom of Thailand lies in the heart of Southeast Asia, with Laos and
Cambodia to its east, the Gulf of Thailand and Malaysia to its south, and the
Andaman Sea and Myanmar to its west. Thailand comprises of 76 provinces and
since 1932 the country has had a constitutional monarchy. It covers an area of
513,115 km2 and has a total population of 64.6 million people.
The indigenous peoples of Thailand live in three geographical regions of the
country: indigenous fisher communities and a small population of hunter-gatherers in the south of Thailand, the many different highland peoples living in the
north and north-west of the country, and a few groups in the north-east. According to the official survey of 2002, there are 923,257 “hill tribe people” living in
20 provinces in the north and west of the country. There are no figures available
for the indigenous groups in the south and north-east.

Terms used for indigenous peoples
Ten ethnic groups have been granted official recognition as chao khao (meaning “hill/mountain people” or “highlanders”). The term chao khao or hill tribes
has been used since the late 1950s and is linked to the term chao pha (“forest
people”), which was used to denote the non-Thai minority groups before the term
chao khao came into use. For the Thais, pha – meaning “forest” – has the connotation of “wild”, “savage” and is generally conceived in opposition to muang
– “town”, “city”, “country” – with the connotation of “civilized” or “human domain”. The adoption of the term chao khao was part of a nation building process
in which national identity and definition of “Thai-ness” was linked to cultural
traits, particularly Buddhism, language and monarchy. With the negative stereo-
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typing of the hill tribes as destroying the forest, opium cultivators and communist
sympathisers, the social category of the chao khao came to be defined as being
“non-Thai”, underdeveloped and environmentally destructive. Other terms with
a very similar meaning and connotation have been used, like chao khao oppayob
(“migrant hill people”) or chao thai phukhao (“mountain Thai people”). Other
terms used in Thailand are more or less equivalent to terms commonly used in
English for the region, like klum chat tiphan (“ethnic groups”) or chon klum noy
(“ethnic minorities”)
The negative connotation of the official designation chao khao has led a
number of indigenous activists in Thailand to oppose it and its translation “hill
people”. The term chon phao (“tribal people” has become more common, and
recently indigenous organisations and indigenous rights advocacy groups have
begun to promote the term chon phao phuen mueang (ชนเผ่าพื้นเมือง) as translation of
“indigenous peoples”.
The fishing communities of the South (who call themselves Moken) are called
in Thai chao thale (meaning “sea people”), and in English often “sea gypsies”. The
(former) hunter-gatherer groups along the Malaysian border are still often referred
to by the derogatory term sakai (literally meaning “slave”).

The Government’s position regarding the recognition of indigenous
peoples and their rights
The term indigenous peoples has been rejected by the Thai government who
has stated that the hill-tribes of Thailand “are not considered to be minorities or
indigenous peoples but as Thais who are able to enjoy fundamental rights and are
protected by the laws of the Kingdom as any other Thai citizen.”1
The widespread misconception of indigenous peoples as being drug producers and posing a threat to national security and the environment has historically
shaped government policies towards indigenous peoples in the northern highlands. Although over the past decade there have been positive developments away
from this approach, it continues to underlie the attitudes and actions of government officials.
Thailand does not have laws recognising and protecting the rights of indigenous peoples. The new Constitution passed in 2007 does not explicitly recognize
the identity of indigenous peoples. This is despite the fact that, during the drafting
of the new Constitution, indigenous peoples’ representatives participated in different constitution-drafting discussion forums at provincial as well as national level.
Even though the Constitution does not specifically mention indigenous peoples’
rights, Part 12 on Community Rights refers to the “traditional community” and
indigenous communities can benefit from the recognition of economic, social and
cultural rights guaranteed to “local” or “traditional” communities under articles
66 and 67 of Part 12 of the Constitution.

Thailand

Policies and programs specifically addressing “hill tribes” have been implemented since the late 1950s after the creation of the Central Hill Tribe Committee, which later saw the creation of the Hill Tribe Welfare Division within the
Ministry of Interior. Until the 1980s, Thai policies towards indigenous peoples
was dominated by concerns about opium cultivation and communist insurgency
and some of the major programs addressing these concerns included the National
Economic and Social Development Plans, Self Help Settlement Projects, opium
substitution programs, and Highland Development Projects initiated by the
King.2
By the 1980s, deforestation and control of resources in the uplands became
important national issues and in 1982, the “Committee for the Solution of National Security Problems involving Hill Tribes and the Cultivation of Narcotic
Crops” was established to coordinate and realize policies aimed at the indigenous
peoples, including the Master Plans for Development of Highland Populations,
Environment and Control of Narcotic Crops (Master Plans for Highland Development) and the National Economic and Social Development Plans. The objectives of these policies, which are still valid today, include the integration of the
indigenous peoples into Thai society, requiring the reorganization of their way
of life accordingly (meaning particularly giving up shifting cultivation, and resettlement into the lowlands), elimination of opium cultivation and consumption,
reduction of population growth, and improvement of living standards.3
Aside from the policies directed specifically at indigenous peoples, a number
of laws affect their livelihood. The Nationality Act of 1965 granted Thai citizenship
to people belonging to indigenous groups who were born in the Thailand providing both their parents were Thai nationals. These limits on citizenship qualifications slowed or impeded citizenship approval for many indigenous peoples and
continue to pose a great problem. It is estimated that about 50% of indigenous
peoples with a legitimate claim to Thai citizenship do not have it because they do
not have birth registers or other means of proof.
Since the passing of the Forest Act 1941 the Thai state has enacted various
laws and launched policies to protect and conserve forests and wildlife. As a result,
it brought virtually all forest land under its control. These laws – the objective
of which was essentially to curb illegal logging – have effectively de-legitimized
and disenfranchised the indigenous peoples who had been living in the forests
but had no title deeds to their land. Subsequently, other laws have declared more
areas as national parks, reserved forests or wildlife sanctuaries and have restricted
the use of such land by communities. Today, 28.78% of Thailand is categorized
as protected areas.
In 2005 a range of government-led projects were initiated such as the “Forest
Village Reform”, the “25 River Basins Management Initiative” and the “Joint
Management of Protected Areas” (JoMPA) project which claim to promote and
ensure the involvement and participation of local communities and their leaders.
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However, in the execution of these projects, participation is practised merely in
the form of consultations, with no access to decision-making power.4
On 21 December 2007, the Community Forest Act was passed, in the face of
much opposition from civil society. The law has been long awaited. But the final
version deviates substantially from the original proposal of civil society organisations. Many provisions de-facto abolish the rights of numerous forest communities. The contents of Sections 25 and 34 are considered to be not much different
from the conventional forest laws aimed at curbing people’s rights to use forests
and which, in fact, led to conflicts of interest and the demand for a Community
Forest law in the first place. According to indigenous rights advocates, the law will
make it impossible for most indigenous communities to participate fully in community forest management and it thus contradicts the provisions for community
resource management rights included in the new Constitution.
Thailand has, among others, ratified the following UN Conventions relevant
for indigenous peoples:
• International Covenant on Civil and Political Rights
• Convention on the Elimination of All Forms of Discrimination
against Women
• International Convention on the Elimination of All Forms of Racial
Discrimination
• International Covenant on Economic, Social and Cultural Rights
• Convention on the Rights of the Child
• Convention on Biological Diversity

Identifying indigenous peoples in Thailand
With the drawing of national boundaries in Southeast Asia during the
colonial era and in the wake of decolonization, many peoples living in remote
highlands and forests were divided. There is thus not a single indigenous people
that resides only in Thailand. The indigenous peoples of Thailand belong to five
linguistic families: Tai-Kadai (like e.g. the various Tai groups in the North, the
Saek, or Shan, also called Thai Yai,), Tibeto-Burman (like e.g. the Akha, Karen,
Lahu, Lisu), Mon-Khmer (e.g. Lua, Khmu, Souei, Mlabri) and Hmong-Mien
(Hmong, Mien), and Malayo-Polynesian (Moken)
Ten ethnic groups living in the north and west of the country are officially
recognized “hill tribes”: the Akha, Hmong, H’tin, Karen, Khmu, Lahu, Lisu,
Lua, Mien and Palaung.5 The directory of ethnic communities of 20 northern and
western provinces of the Department of Social Development and Welfare of 2002
also includes the Mlabri and Padong. There are however several other, mostly
small groups that reside in the North: several so-called tribal Tai groups (Tai Lue,
Tai Khuen, Tai Yong), Kachin (Jingpaw and Rawang ethnic groups) and Shan.
With exception of the Lua, Karen and Mlabri most of the indigenous groups in
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the North migrated to Thailand from China, Burma or Laos in the 19th and 20th
centuries. The indigenous groups in the highlands traditionally planted rice and
wide range of other crops in shifting cultivation fields or terraced wet rice fields.
Many continue to rely heavily on forest products while others started to grow cash
crops encouraged by government programs.
On the Korat plateau of the north-east and especially along the border with
Laos and Cambodia live various ethnic groups that bear characteristics common
with others that are considered indigenous peoples in Thailand. There are several
Tai speaking groups (Saek, Phuan, Phuthai and Black Thai) the Mon-Khmer
speaking Suoi (also called Kui or Kuoy) and the So. Larger populations of these
peoples live in the respective countries across the border. In Chauiyaphum province lives a group known as Nyahkur, Niakkuoll, Niakuolor or Chao Bon and are
considered to speak the old Mon language.
In Trat Province and Chanthaburi Province of eastern Thailand (as well as
then adjacent areas in Cambodia) live the Chong. They are a Mon-Khmer speaking group. They also call themselves Chong-Samré in the former, or Chong la and
Chong heap in the latter province. In the literature they are often referred to as
Pear or Por.6 The Sa’och of Trat province and neighbouring Cambodia speak the
same language as the Chong but are physically very different, i.e. have negroid
features. Both groups used to live mainly from swidden farming, hunting and
gathering.
In the very South, along the border with Malaysia live people who across the
border in Malaysia are classified as belonging to the negrito group of the Orang
Asli. In Thailand they are sometimes called Ngo, Ngko, Ngok Pa or Sakai, a term
which in Malaysia has a negative connotations, which seems to be less the case in
Thailand. In some records they are also called Semang, which is the generic term
for the negrito groups of the Orang Asli in Malaysia. Records from the first half
of the 20th century refer to four different groups of Sakai living in Thailand, but
little is know about actual self-identification of these people who number only a
few hundred.
Along the coast and the islands of the Andaman Sea, from Malayasia though
Thailand into the Mergui archipelago of Burma live the Moken, the so-called “sea
gypsies or, in Thai, chao thale (“sea people”).
This country profile was written by Christian Erni (IWGIA) with inputs from Dr.
Chayan Vaddhanaputi and Dr. Colin Nicholas.
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Hmong girls, Lao Cai province. Photo: Christian Erni
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Vietnam, officially known as the Socialist Republic of Vietnam, is the easternmost nation on the Indochina Peninsula. It borders China to the north, Laos
to the northwest, and Cambodia to the southwest. It covers an area of approximately 331,688 km² and has a population of over 86 million, which makes it the
most densely populated nation in Southeast Asia.
Vietnam officially has 54 ethnic groups, with the Kinh (ethnic Vietnamese)
accounting for the majority. The remaining 53 groups are classified by the government as ethnic minorities. Most of these ethnic minorities reside in mountainous
or remote areas.

Terms used for indigenous peoples
In official wording indigenous peoples in Vietnam are referred to as ethnic
minorities (dan toc thieu so, dan toc it nguoi). The government has invested considerable resources in identifying the exact number of ethnic groups. The present
official figure of 54 ethnic groups (including the Kinh) is considered definitive,
and the government reacts quite sensitively to critique from – mainly foreign
– scholars with respect to the criteria and methods applied.1
The Government has defined ethnic minorities as “those people who have
Vietnamese nationality, who live in Viet Nam but who do not share ‘Kinh’ characteristics such as language, culture and identity.”2
While many indigenous communities in Vietnam define themselves as
“indigenous” with respect to their ancestral territories which are being invaded
by settlers, reference to the international discourse on indigenousness and the
definitions used is not very likely, simply because few of them has had access
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to that discourse yet. And even if some individual scholars or social workers,
either indigenous or Kinh, are aware of and sympathize with the international
indigenous movement and its concepts and demands, they avoid using the term
or furthering the spread of the concept in public.

The Government’s position regarding the recognition of indigenous
peoples and their rights
Indigenous peoples are full citizens of the Vietnamese state and enjoy constitutionally guaranteed rights to their languages and cultural traditions. Hence, the
legal rights of indigenous peoples in Vietnam compare favourably with those of
other Southeast Asian countries. On the legislative level, the “Council on Ethnic
Minorities” has the mandate to advise the National Assembly on ethnic minority
issues and to supervise and control the implementation of the government’s ethnic
minority policies and development programs in ethnic minority areas. On the
executive level, the Committee for Ethnic Minority Affairs (CEMA, formerly
called Committee for Ethnic Minorities and Mountainous Areas – CEMMA) is
responsible for co-ordinating all activities and overseeing the implementation of
programs specifically targeting or impacting on indigenous peoples and mountain
areas.
All constitutions of the Vietnam nation since its creation have spelled out a
number of broad principles relating to indigenous peoples, including respecting
the interests, traditional cultures, languages, customs, and beliefs of all ethnic
groups; and matching socioeconomic policies with the special characteristics of
the regions and ethnic groups, particularly ethnic minorities. The 1992 Constitution affirms the rights of ethnic minorities. Article 5 states that the government
forbids all acts of ethnic discrimination and guarantees the rights of ethnic groups
to use their own language and writing systems, preserve their ethnic identity,
and promote their own traditions and culture. Articles 36 and 39 authorize preferential treatment for national minorities in education and health care. Article
94 mandates the establishment of the Nationalities Council of the National Assembly to “supervise and control” the implementation of policies and programs in
regard to ethnic minorities.3
A number of policies and programs have since the 1960s been designed specifically for ethnic minorities but these have mainly aimed at integrating them into
mainstream society rather than enabling them to strengthen their own institutions. Most likely the largest impact on indigenous peoples has so far been exerted
by the Fixed Cultivation and Permanent Settlement Program (now part of the
national Program 135, see below). It is a program specially targeting indigenous
peoples and its main goal has been to eradicate shifting cultivation by creation of
permanent, fixed cultivation followed by sedentarization of the population. In the
still well forested areas of the southern highlands, shifting cultivators are resettled
in new villages, where they grow subsistence and cash crops on allocated land
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and sometimes are employed in forest work. In the northern mountains with its
much smaller forested lands, a modified approach, focusing on plantation of commercially valuable tree crops is being implemented. Other polices and programs
include: the Program for Socioeconomic Development in the Most Disadvantaged Communes (Program 135) – focusing mainly on building infrastructure;
the Hunger Eradication and Poverty Reduction Program (which merged with the
former Program to Support Ethnic Minorities with Special Difficulties), and the
Program of Forest Development (also called “5 million hectares program”, referring to the target of establishing forest plantations on 5 million hectares). 4
While not specifically targeting indigenous peoples, a number of policies,
such as the land and forest policies, have inevitably affected the indigenous population. For example, the present legislation in Vietnam allows for obtaining use
right certificates for land and forest. In 2004, the National Assembly passed a new
land law which, most relevant for indigenous peoples, now includes the category of
“communal land”. So far land use certificates could only be issued to individuals,
households, mass-organizations, state enterprises, or companies. By introducing
the concept of communal land the new law provides for the possibility of communities to apply for certificates over communal land. However, the law does not
define what communal land means and it is thus unclear under which conditions
and for what types of land a community can receive a communal land use certificate. Like the concept of “communal land” the term “community” itself has not
been clearly defined either and can therefore be interpreted in different ways.5
The Vietnamese government has also introduced a quota system in order to
ensure minimal access for indigenous students to higher education. There are also
protected political representations at the national and local level.
The provisions and decrees potentially beneficial to the ethnic minorities are,
however, often little known and there is an enormous gap between theory and
practice, intentions and results. For example, a selective education and recruiting
system ensures Kinh dominated party control. Furthermore, while local government offices in communes and districts with a majority of indigenous peoples
are also held by members of the respective indigenous groups, the more powerful
positions at province level or, if a considerable number of Kinh are present, at the
district level are usually held by Kinh. In terms of education, the government has
recognized the language problem in indigenous education. The present policy
explicitly permits the use of local languages in teaching and the reform of the
curriculum in schools. But this is rarely put into practice. Lack of indigenous
teachers or Kinh teachers speaking the local languages, and a general priority
given to infrastructure rather than to capacity development and improvement of
curriculi has been characteristic of the education policy.
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The following are the most relevant international human rights and other
instruments ratified by Vietnam:
• International Covenant on Civil and Political Rights
• Convention on the Elimination of All Forms of Discrimination
against Women
• International Convention on the Elimination of All Forms of Racial
Discrimination
• International Covenant on Economic, Social and Cultural Rights
• Convention on the Rights of the Child
• Convention on Biological Diversity

Identifying indigenous peoples in Vietnam
According to the 1999 census, the 53 officially identified and recognized
ethnic minorities in Vietnam total about 10 million people, accounting for 13.8%
of the total population of the country.6 These ethnic groups differ markedly from
the majority people, the ethnic Vietnamese or Kinh. Language, culture, social
organization and mode of production set them clearly apart from the dominant
ethnic group. And even among them, differences are often very pronounced.
The size of the indigenous groups varies between groups with a total population of over one millions (like the Tay, the Thai and the Muong; all live in the
northern provinces), and those with only a few hundred people (like the Si La,
Ro-Mam, O-du or Brau). While some of the small indigenous groups extend
across boundaries into neighbouring China, Laos or Cambodia, and therefore
have a much larger total population, a few live only in Vietnam. Very little is
known about the small groups and some are considered to be severely threatened
with cultural extinction.

Official list of ethnic minorities in Vietnam
1
2
3
4
5
6
7
8
9
10
11
12
13
14

Ba-na
Bo Y
Brau
Bru-Van
Cham
Cho-ro
Chu-ru
Chut
Co
Cong
Co-ho
Co Lao
Co-tu
Dao

Source: ADB 2002: p. 6f

15
16
17
18
19
20
21
22
23
24
25
26
27
28

E-de
Giay
Gia rai
GieTrie
Ha Nhi
Hmong
Hoa
Hre
Khang
Khome
Kho-mu
La Chi
La Ha
La Hu

29
30
31
32
33
34
35
36
37
38
39
40
41
42

Lao
Lo Lo
Lu
Ma
Mang
Mnong
Muong
Ngai
Nung
O-du
Pa Then
Phu La
Pu Peo
Ra-glai

43
44
45
46
47
48
49
50
51
52
53

Ro-mam
San Chay
San Diu
Si La
Tay
Ta-oi
Thai
Tho
Xinh-mun
Xo-dang
Xtieng
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It has been estimated that 75% of the ethnic minorities live in eleven provinces in the Northern Mountains and four provinces in the Central Highlands. It
is usually the ethnic minorities in these mountains and uplands who are referred
to as the indigenous peoples of Vietnam. This means that ethnic groups such as
the mostly urban Chinese (in Vietnam called Hoa) or the Cham, descendents of
the ancient empire of the same name, who live in the coastal plains of the South,
are ethnic minorities but not considered indigenous peoples.
The great majority of indigenous peoples are poor, marginalized, subsistence
farmers, supplemented by petty commodity production of cash crops, sale of forest products or handicraft, animal husbandry, hunting, gathering and fishing.
The relocation process of Kinh into the highlands has caused significant
changes in the population composition of the highland regions. In 1945 Kinh
accounted for 5% of the total population in the Central Highlands while today
they account for more than 70%. In other areas previously dominated by indigenous peoples, Kinh have also become the majority inhabitants. Fertile valley
bottoms where wet rice cultivation is possible were often taken over by Kinh, and
alternatives like production of perennial cash crops are difficult to adopt due to
lack of capital and market access. Therefore, food shortage and, consequently,
malnutrition is widespread among indigenous peoples. This results in weakened
resistance to communicable diseases, which again are more widespread due to
poor sanitation and lack of safe potable water.
This country profile was written by Christian Erni and Christina Nilsson (both IWGIA).
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José Martínez Cobo, Study of the Problem of Discrimination against
indigenous populations, UN Doc. E/CN.4/Sub.2/1986/7/Add.4,
paras 379-80
“Indigenous communities, peoples and nations are those which, having a
historical continuity with pre-invasion and pre-colonial societies that developed
on their territories, consider themselves distinct from other sectors of the societies
now prevailing in those territories, or parts of them. They form at present nondominant sectors of society and are determined to preserve, develop and transmit
to future generations their ancestral territories, and their ethnic identity, as the
basis of their continued existence as peoples, in accordance with their own cultural patterns, social institutions and legal systems.
The historical continuity may consist of the continuation, for and extended
period reaching into the present, of one or more of the following factors:
(a) Occupation of ancestral lands, or at least part of them;
(b) Common ancestry with the original occupants of these lands;
(c) Culture in general, or in specific manifestations (such as religion,
living under a tribal system, membership on an indigenous community,
dress, means of livelihood, life-style, etc.);
(d) Language (whether used as the only language, as mother- tongue,
as the habitual means of communication at home or in the family, or as
the main, preferred, habitual or normal language;
(e) Residence in certain parts of the country, or in certain regions
of the world;

459

460

Annex

(f) Other relevant factors.”

ILO Convention No. 169, June 27, 1989, 28 ILM 1382, 1384-85
(1989)
Article 1(1) of the Convention applies to:
“(a) tribal peoples in independent countries whose social, cultural
and economic conditions distinguish them from other sections of the
national community, and whose status is regulated wholly or partially
by their own customs or traditions or by special laws or regulations;
(b) peoples in independent countries who are regarded as indigenous on account of their descent from the populations which inhabited
the country, or a geographical region to which the country belongs, at
the tie of conquest or colonisation or the establishment of resent state
boundaries and who, irrespective of their legal status, retain some or all
of their own social, economic, cultural and political institutions.”

World Bank Operational Directive, No. 4.20, 1991 (p.19)
“The term ‘indigenous peoples’, ‘indigenous ethnic minorities’, ‘tribal
groups’, and ‘scheduled tribes’ describe social groups with a social and cultural
identity distinct from the dominant society that makes them vulnerable to being disadvantaged in the development process. For the purpose of this directive,
‘indigenous peoples’ is the term that will be used to refer to these groups.”
“Because of the varied and changing contexts in which indigenous peoples
are found, no single definition can capture their diversity. Indigenous people are
commonly among the poorest segments of a population. They engage in economic
activities that range from shifting agriculture in or near forests to wage labor or
even small-scale market-oriented activities. Indigenous peoples can be identified
in particular geographical areas by the presence in varying degrees of the following characteristics:
(a) a close attachment to ancestral territories and to the natural
resources in these areas;
(b) self-identification and identification by others as members of a
distinct cultural group;
(c) an indigenous language, often different from the national language;
(d) presence of customary social political institutions; and
(e) primarily subsistence-oriented production.
Task managers (TMs) must exercise judgment in determining the populations

Definitions of Indigenous Peoples by International
Organizations and Governments

to which this directive applies and should make use of specialised anthropological
and sociological experts throughout the project cycle.”

Government of the Republic of the Philippines. Republic Act 8371
(Indigenous Peoples Rights Act)
In Chapter II, section 3, the law defines indigenous peoples as follows:
“h) Indigenous Cultural Communities/Indigenous Peoples - refer to a
group of people or homogenous societies identified by self-ascription
and ascription by others, who have continuously lived as organized
community on communally bounded and defined territory, and who
have, under claims of ownership since time immemorial, occupied, possessed and utilized such territories, sharing common bonds of language,
customs, traditions and other distinctive cultural traits, or who have,
through resistance to political, social and cultural inroads of colonization, non-indigenous religions and cultures, became historically differentiated from the majority of Filipinos. ICCs/IPs shall likewise include
peoples who are regarded as indigenous on account of their descent from
the populations which inhabited the country, at the time of conquest or
colonization, or at the time of inroads of non-indigenous religions and
cultures, or the establishment of present state boundaries, who retain
some or all of their own social, economic, cultural and political institutions, but who may have been displaced from their traditional domains
or who may have resettled outside their ancestral domains;”

461

The concept of indigenous peoples has not only been hotly debated within
academic circles over the past two decades, it has been met with skepticism if not
outright rejection among representatives of governments, especially in Asia and
Africa. In Asia, this has lead to what has been termed “the Asian controversy”, a
controversy that is still far from being resolved, even though most Asian governments have voted in favour of the adoption of the Declaration on the Right of
Indigenous Peoples by United Nations’ General Assembly in September 2007.
The increasing recognition of the concept in international law and by international organizations and some national governments leads to a situation in
which it is unavoidable to address the problem of identifying the people to whom
the respective laws and policies apply.
This book does not intend to dwell or expand on the controversy on the applicability of the concept to Asia. Its point of departure is the fact that more and
more groups in Asia identify themselves as indigenous peoples, and its ultimate
purpose is to provide assistance in addressing the practical question of how the
concept of indigenous peoples can be applied in the particular context of Asian
nations.
This is done by means of a compilation of key articles, both previously
published and unpublished, which directly or indirectly address the issue from
historical, anthropological, legal and indigenous activists’ perspectives, and at
international, regional, national and local levels. The articles compiled are meant
to be resources which the reader can draw on in forming an opinion relevant for
the specific context he or she may be working in.

International Work Group for Indigenous Affairs (IWGIA)
Asia Indigenous Peoples Pact Foundation (AIPP)

